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EXECUTIVE SUMMARY
In 1992, 178 governments including Jamaica, adopted the Rio Declaration on Environment and
Development and committed to making environmental decisions more transparent by empowering
people to participate in decision-making. The Rio Declaration called for the promotion of access
rights: Access to Information, Public Participation and Access to Justice. Access to Information is
the cornerstone of decision-making, providing the public with knowledge and evidence to make
choices about and monitor the state of the environment. Public Participation allows citizens to
express opinions, challenge decisions, and shape policies that could affect their livelihoods, health
and environment. Access to Justice enables citizens to seek legal recourse if their access rights have
been denied or if they have suffered an environmental harm.
This report evaluates the extent of progress made in implementing access rights in law and in
practice in Jamaica. The report also assesses existing measures to build the capacity of both
government agencies and civil society to facilitate access to information, participation, and justice.
Recommendations are proposed for overcoming existing hurdles. These findings are based on the
research conducted by The Access Initiative (TAI) Jamaica during the period November 2013 to
June 2014. The research team applied
148 standardized research questions
(“indicators”) to 18 case studies under
three categories: Access to Information,
Public Participation and Access to
Justice. The methodology and indicators
used in this assessment can be viewed
online at www.accessintiative.org.
This report is for both members of
government and civil society. It is
anticipated that these findings will assist
the Jamaican Government in making
effective changes to promote access
rights and will strengthen the public’s
voice in decisions that affects the
environment.
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THE ACCESS INITIATIVE
The Access Initiative is the world’s
largest network of civil society
organizations dedicated to ensuring
that local communities have the
rights and abilities to gain access to
information and to participate in
decisions that affect their lives and
their environment.
Members from around the world
carry out evidence-based advocacy
to encourage collaboration and
innovation that advances transparency,
accountability, and inclusiveness in
decision-making at all levels.
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THE ACCESS INITIATIVE, JAMAICA – RESEARCH FINDINGS
The Government of Jamaica has made significant strides in providing a legal framework for transparency and
accountability in decisions that affect the environment. This includes the introduction of laws allowing for the
use of Environment Impact Assessments (EIAs) in the project approval process in 1991 and the promulgation
of the Access to Information Act in 2002. Despite these advances, however, very little has been accomplished
with regard to other access rights. Few laws require public participation in environmental decision-making
and there are limited efforts to involve the public in practice. There are virtually no provisions for ensuring
affordable and timely access to justice for environmental matters. Overall, budgetary allocation is insufficient
to provide resources and improve mechanisms for access to information, public participation and access to
justice or to facilitate the public’s ability to take a part in these processes.

ACCESS TO INFORMATION
The TAI team researched a range of environmental information: State of the Environment Reports, Facility
Compliance Reports, Emergency Information Systems, Air and Water Quality Monitoring Systems and
information on projects. Information can be proactively disseminated or received by making a request for
information under The Access to Information (ATI) Act 2002 which gives the public the right to obtain official
government documents. The following findings were made:
1.

2.

3.

Accessing information on major developments
can be costly and time consuming in practice:
Citizens and non-governmental groups have
made good use of the ATI Act. In practice,
however, there appears to be a trend towards
refusals to provide access to documents related
to major developments resulting in the need to
turn to costly and time consuming grievance
mechanisms.
Dissemination of information on the impacts
of industrial facilities on the environment is
limited in practice: Information on the operation
and impacts of facilities is limited to information
collected during the monitoring of licensed
activities. There is infrequent monitoring of
rivers and information is not readily available
nor disseminated to the public or communities
directly reliant on these rivers. In one case it was
discovered that air emission data on a particular
licenced facility was not being provided online as
with other licensed facilities.
Marginalised groups have limited opportunities
to obtain information: There is an overreliance
on use of the internet as a dissemination
mechanism and this excludes the vulnerable
and marginalised (e.g. the poor and those living
in rural areas) from accessing information. Other
methods such as dissemination in libraries, and
parish councils are ineffective.
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CASE STUDIES
ON
ACCESS TO INFORMATION
State of the Environment Reports
• Reports to Convention on Biological Diversity
• Protected Areas System Master Plan
Facility-level Compliance Reports
• Monymusk Sugar Factory, Clarendon
Air Quality Monitoring System
• JAMALCO Aluminium Plant, Clarendon
Water Quality Monitoring Systems
• Rivers in Portland Bight Protected Area
• Black River
Small Scale Emergency
• Riverton Waste Disposal Site
Projects
• Transhipment Port at Goat Islands
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4.

Proactive dissemination of information, even in
an emergency, is poor. Information is generally
shared in response to requests for information made
under the ATI Act. The Act itself does not require
proactive dissemination of information and there
are minimal requirements for government agencies
to disseminate environmental information in other
laws. In the case study examining the operation of
the Riverton Waste Disposal Site, information on air
quality was produced and disseminated to the public
only in 2012, although there had been a series of
emergency fires over a number of years.

received during public consultation or public
disclosure of reasons for decisions.
4.

Procedures for decision-making and public
participation are unclear: Although there is
a Consultation Code of Practice that should
guide the government, the practice in two case
studies (Boundary Study for Cockpit Country and
Environmental Impact Assessment Regulations)
showed the absence of a clear decision-making
process that would allow the public to understand
each stage, set timelines and outline opportunities
for public comment.

PUBLIC PARTICIPATION
Public participation allows the government to seek
input from a wide range of stakeholders with varying
views, concerns and knowledge and is usually
undertaken in decisions related to the approval of
projects, policies and regulatory decisions. There are
few laws that require public participation in Jamaica.
The examination of case studies for these types of
decisions reveal the following:
1.

2.

3.
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There is no legal requirement for public
participation in environmental policies and most
projects: While there are a few laws that allow for
public participation in the development of plans
related to the environment (e.g. Declaration of forest
reserves, preparation of Water Quality Control Plans,
Development Plans), there is no legal requirement for
public participation in decisions related to projects
and policies and the practice of consulting with the
public is inconsistent.
Marginalised groups are excluded from
participating in many decisions: The poor and
people living in rural areas face considerable barriers
which make it difficult for them to participate in
the decision making process due to the limited
methods of notification of the decision-making
processes, dissemination of information and costs
of participation. These groups may not have access
to internet or easy access to central offices where
information is often held. According to a survey by
Internet World Stats conducted in 2013, only 54% of
Jamaicans had access to the internet 1.

CASE STUDIES
ON
ACCESS TO INFORMATION
Projects
• Coral Springs Housing
Development
• Transhipment Port at Goat
Islands
Regulatory Decisions
• Environmental Impact
Assessment
Regulations
• Boundary Study of Cockpit
Country
Policy-making
• Minerals Policy
• Protected Areas System Master
Plan

There are no provisions to show that public
comments have been considered: In practice,
the National Environment and Planning Agency
(NEPA) has followed internal guidelines resulting
in the dissemination of information about projects
and likely impacts through the EIAs process and
the opportunities for public input through public
meetings and a thirty-day comment period. There
is no provision for the dissemination of feedback
The Access Initiative Assessment For Jamaica
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ACCESS TO JUSTICE
Access to justice refers to the ability of aggrieved persons to seek redress from an independent and impartial
third party (e.g. a court, tribunal or other forum) and is critical for ensuring that decision-makers are held
accountable. Jamaica’s procedures for justice mechanisms in access to information claims before the Access
to Information Tribunal and claims before the Supreme Court for non-compliance with environmental laws
are generally clear and transparent and the various judicial and non-judicial forums were considered as
sufficiently independent and impartial to perform their functions. Findings in this area reveal the following
challenges:
1. Restrictions on the ability of private individuals
to bring claims for non-compliance and
environmental harm: There are limited
circumstances where private individuals have
the right to bring claims for environmental harm
or non-compliance. Private individuals would
have to show sufficient interest and such claims
would have to cause harm to such interests.
Additionally, non-compliance claims can only
be broughtagainst public authorities. There is
no forum to deal specifically with environmental
matters.
2. Formal legal procedures and high costs
exclude marginalised groups from grievance
mechanisms: In all the case studies, the cost
and affordability of access to forums for redress
was rated as poor due to formal procedures that
require legal representation. There is no legal
aid for environmental matters, and the legal
costs associated with these claims often exclude
marginalised groups such as the poor.
3. Delays in receiving decisions is a barrier to
access to justice: The lack of required timelines for
decisions of the courts and other forums can lead
to substantial delays in accessing justice. In two of
the four case studies (access to information claims
and environmental harm claims), the timeframes
during which the forums provided their decision
after hearing the claim were excessively lengthy.
In one case, the judgement was handed down
two years after the trial and in the other case, the
decision remains outstanding eleven months post
the hearing date.

CASE STUDIES
ON
ACCESS TO JUSTICE

Denial of Access to Information
•

Falmouth Cruise Ship Pier

Public Participation Claims
•

Palisadoes Highway
Development

Environmental Harm Claims
•

Neola Ship Grounding in
Kingston Harbour

Non-compliance Claims
• Cabarita River Administrative
Appeal

1.Internet Usage, Facebook Subscribers and Population Statistics for all the Americas World Region Countries December 2013,
Internet World Stats, available at http://www.internetworldstats.com/stats2.htm
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CAPACITY BUILDING
Capacity building consists of mechanisms and efforts to ensure that government agencies and civil society
organisations have the capacity to facilitate public access to information, participation, and justice in
decisions affecting the environment. The findings of the assessment in this area conclude the following:
1.

Insufficient budgetary allocation for capacity building in access rights:

Government agencies do not have regular training programmes on mechanisms for access to information,
public participation and access to justice. For many areas of work, agencies rely on funding and technical
support from international donors as in the case of the public participation procedures for the Protected
Areas System Master Plan and preparation and dissemination of the Reports to the Convention on Biological
Diversity. In some cases training for government officials is also dependent on support from overseas
institutions.
2.

No clear legal mandate for capacity building on access rights:

Although there are laws that support press freedoms and strengthening the institutional capacity of civil
society organizations through tax breaks, environmental laws that mention a duty to conduct capacity
building on access rights are few and mostly restricted to general public awareness programmes (e.g. Natural
Resources Conservation Authority Act and Forest Act). There is also no legal duty to deliver environmental
education in schools.
3.

Capacity building in the area of access to justice is virtually non-existent.

There are no initiatives to raise public awareness about the rules and procedures to bring claims relating
to the environment or to provide financial or technical support (e.g. legal aid) to bring such claims. This
is particularly troubling, as with the exception of the Access to Information Appeals Tribunal, there are
no forums available for legal redress that are open to members of the public without the need for legal
representation.

RECOMMENDATIONS
This TAI assessment highlights institutional, legal and practical obstacles to realizing access rights and
recommends actions based on these findings.
ACCESS TO INFORMATION

1. Publicly accessible databases for information on proposed projects should be created. Information should
be available online early in the decision-making process and not only at the time when an EIA is required.
2. Open data techniques should be used to disseminate environmental information widely to the general
public.
3. Information on pollution sources should be proactively disseminated online as well as in local spaces where
people are directly affected (e.g. libraries, community centers, parish councils and entry gates of factories
and industries).
4. Legislation should be enacted to require the publication and dissemination of State of the Environment
Reports on a regular basis.
5. Information on emergencies and disasters should be easily and freely accessible for people likely to be
affected.
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PUBLIC PARTICIPATION

				
1. Public Participation in the development of environmental policies, plans and categories of major projects
that are likely to have a significant adverse impact on public health and the environment should be a
mandatory legal requirement.
2. Legislation for public participation in the development approval process should be enacted and include a
requirement to provide reasons for decisions.
3. The decision-making process should be published at all stages and in appropriate media (e.g.daily
newspapers and not only the Gazette).
4. The general public should have early notification of proposed projects (e.g. on receipt of applications and
prior to preparation of the EIA as well as widening the requirements for notification on site).
ACCESS TO JUSTICE

1. An independent tribunal should be convened to hear complaints from citizens and interest groups in
environmental matters and in particular for breach of environmental laws or standards.
2. Mechanisms to provide technical and financial support for public interest claims relating to the environment
should be developed.
3. Mechanisms and procedures to promote the timely delivery of decisions of forums should be developed
and stipulated in the statute conferring jurisdiction on the relevant forum.
4. Procedures for filing an appeal with the Access to Information Appeal Tribunal should be simplified.
CAPACITY BUILDING

1. A legal mandate to build the capacity of the public and government on access rights should be established
within environmental laws and the Access to Information Act.
2. Appropriate budgetary support for capacity building programmes for the public and government
institutions with responsibility for environmental regulation and/or access to information should be
provided.
3. Citizens should be engaged in public participation by conducting more outreach to vulnerable and
marginalized groups.
4. Simple and effective environmental education materials should be developed, including translation of
official documents and decisions into short, easy to understand formats.
5. Forms of reporting such as hotlines should be used to engage citizens in monitoring environmental issues.
6. Materials on best practices for access to information, public participation and access to justice should be
investigated, documented and shared.
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CHAPTER ONE
TAI ASSESSMENT METHODOLOGY
1.1 Introduction
In 1992, 178 governments including Jamaica adopted the Rio Declaration on Environment and
Development in Rio de Janeiro. Principle 10 of the Rio Declaration recognizes that environmental issues
are best handled with the involvement of all concerned citizens and promotes access rights to empower
citizens. The three access rights are access to information, public participation and access to judicial and
administrative proceedings for legal redress (access to justice).
The Access Initiative (TAI) is the world’s largest network of civil society organisations dedicated to ensuring
that citizens have the right to influence decisions about natural resources that sustain their communities2.
TAI encompasses over 150 organizations and operates in almost 50 countries. The World Resources
Institute (WRI) is the global secretariat for TAI and focuses on fundraising, strategy, communications, and
the development of new methods for knowledge sharing tools. TAI’s influence strategy involves rigorous
research and targeted advocacy. TAI coalitions use the TAI Assessment Toolkit to evaluate laws and
government practice to measure their government’s performance in providing adequate access rights:
Access to Information, Public Participation, Access to Justice and Capacity Building. It is important to not
only review laws but also their implementation in practice as this can highlight problems that prevent the
spirit and letter of the law from being fulfilled.
The Jamaican assessment, conducted during the period November 2013 to June 2014, is the most
comprehensive assessment of access rights in Jamaica. The report identifies shortcomings in laws and
practices relating to access rights and outlines recommendations for reform. It is anticipated that these
findings will assist the government and civil society to make effective changes to promote access rights
and strengthen the public’s voice in decisions that affects the environment. Specific areas examined are:
•
•
•
•
•

Comprehensiveness of the legal framework for access to information, participation, and justice
Degree of available access to selected types of information about the environment
Degree of public participation in decision-making processes
Degree of access to grievance mechanisms
Comprehensiveness of capacity building efforts to promote access rights

This research was guided by the TAI Global Secretariat: The World Resources Institute and ‘TAI Core Team’
member for Latin America and the Caribbean: Iniciative de Acceso-Mexico. Modular training materials
were prepared by the TAI Global Secretariat to assist in the conduct of the assessment. The assessment
creates a comprehensive picture of the country’s progress in achieving the goals embodied in Principle 10
of the Rio Declaration. The end result is reliable, credible and valid independent research on the state of
access rights at the national level with recommendations for key actions.

2. The Access Initiative Assessment Toolkit, p. 2 available at http://www.accessinitiative.org/sites/default/files/ToolkitIntroduction.pdf
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1.2

Assessment Process

STEP ONE: Form a National Coalition

BOX 4. How the access Initiative Promotes Change

The lead organization creates a coalition of nongovernmental organizations. Coalitions should
have a diverse civil society membership to
strategize, conduct an assessment and advocate
for change.

Civil society
empowered by TAI
toolkit for assessing
national foundation
for access rights

TAI coalitions
conduct independent
assessments

Comprehensive
documentation of
gaps in access

Subsequent TAI assessments
track changes

STEP TWO: Form an Advisory Panel
The national coalition forms an Advisory Panel
of scholars, representatives of government, civil
society and the media whose role is to monitor
the quality of the national report and to facilitate
cooperation for future reform.

Implementation of key actions

STEP THREE: Plan a TAI Assessment (Identify Case Studies and Priority Sectors)
The national coalition divides up the research by individual researcher and selects case studies based on priority
sectors in consultation with the Advisory Panel. The coalition plans its assessment by drafting a work plan and
preparing an advocacy strategy.
STEP FOUR: Identify Sources
Individual researchers conduct interviews, obtain documents, interpret laws, compile statistics and visit physical
sites to complete their research on the indicators. The TAI Version 2.0 Website contains online forms that allow
researchers to input data gathered from field research.
STEP FIVE: Conduct Research
Researchers evaluate how well the government has performed for each of the indicators, assign a value to the
indicator and complete explanations.
STEP SIX: Draft Report and Review Process
The coalition produces a National TAI Assessment Report, in which the team analyses its findings and makes
policy recommendations. The report is reviewed by the Advisory Panel, the coach and the Core Team member
for the region.
STEP SEVEN: Publish Results and Begin Advocacy
The Coalition publishes the report and uses it to engage governments, media and civil society to improve
environmental governance: propose reform of laws and procedures; recommendations for capacity building;
development of new reporting frameworks and institutional structures; produce education and outreach
materials.
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1.3

Indicators

Jamaica’s TAI National Coalition used 148
standardized research questions (“indicators”)
from the World Resource Institute’s TAI Version
2.0 Methodology3 to assess the Government
of Jamaica’s legal provisions and practices on
access to information, public participation and
access to justice. The indicators were applied to
18 case studies under four categories: Access
to Information, Public Participation, Access
toJustice and Capacity Building.

Law Indic

ators

Judical
Framewo
rk fo
Access Rig r
hts
Legislativ
e
Framewo
rk for
Access Rig
hts

TAI Indica

tors

Practice
Indicators

The indicators assess the law, effort, and effectiveness of access to information, public participation and access
to justice under sub-categories. Researchers assigned a score for each indicator based on ranges and guidelines
set out in the assessment tool and provided an explanation for choosing that score.

3. The methodology and indicators can be viewed online at www.accessintiative.org.
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CHAPTER TWO
CASE STUDIES
1.1 Introduction
The TAI Jamaica Coalition selected 18 case studies in consultation with the Advisory Panel. These case
studies were chosen based on TAI guidelines for type and criteria and geographical areas of significant
natural resource value: Cockpit Country, Portland Bight, Black River Morass and North Coast Forest.
Individual researchers conducted interviews with members of government and civil society, obtained
official documents, interpreted laws, reviewed statistics and visited physical sites to complete their research.
Data from field research was inputted into the TAI Version 2.0 Website.
Access to Information: Eight case studies selected under five case types: Air Quality Monitoring System;
Water Quality Monitoring System; Environmental Emergency; State of Environment Report and Industrial
Facility with records of Compliance with Environmental Requirements.
Public Participation: Six case studies selected under three case types: Policy-making decisions, Regulatory
decisions and Project-level decisions
Access to Justice: Five cases selected under four case types: Denied rights to Access to information, Denied
rights to Public Participation, Environmental harm and Non-compliance.
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2.2 Social, Environmental and Political Context

Jamaica, located in the Caribbean Sea south of Cuba, is a small island of 10,991 km². Jamaica became
independent from England on August 6, 1962 and is part of the Commonwealth. The country is governed by
a constitutional parliamentary democracy. Although independent, the Chief of State is the Queen of England
represented by the Governor General of Jamaica.
Significant challenges to Jamaica’s economy include a high debt burden with a debt-to-GDP ratio of 140%,
high levels of crime and corruption and a high unemployment rate of 16.3% as at 20134. The population is 2.7
million with an estimated 17.6% of people living below the poverty line5. Jamaica is ranked 96 on the UNDP’s
2013 Human Development Index falling three places since 20126. The World Bank classifies Jamaica as an uppermiddle income country with an annual GDP of US$14.36 billion in 20137 . Main direct contributors to GDP are
remittances, tourism and bauxite and other major industries are agricultural-processing, manufacturing, rum,
cement, metal, paper, chemical products, and telecommunications8.
According to the most recent 2010 State of the Environment Report, Jamaica was ranked as a hotspot for
biodiversity with the highest number of endemic plants and animals in any Caribbean island notwithstanding
that 206 species are threatened or endangered. Challenges include deforestation, wetland destruction, coral
reef degradation, population growth, and agricultural, industrial and commercial expansion. In addition to
human activities, Jamaica is vulnerable to natural disasters (e.g. hurricanes and storms) and the impacts of
climate change (e.g. droughts, floods and sea level rise).9
The main environmental governmental institution is the Ministry of Water, Land, Environment and Climate
Change (MWLECC) which has portfolio responsibility for a number of environmental agencies including the
National Environment and Planning Agency (NEPA), the leading agency for environmental regulation. There
are several other Ministries and agencies that are responsible for other aspects of the environment. For
example, the Ministry of Agriculture and Fisheries has jurisdiction over agencies responsible for fisheries and
agricultural production and the Ministry of Local Government has jurisdiction over agencies responsible for
waste management.

4
5
6
7
8
9

CIA World Factbook at https://www.cia.gov/library/publications/the-world-factbook/geos/bh.html
World Bank database at http://data.worldbank.org/country/jamaica
2013 Human Development Index at http://hdr.undp.org/en/countries/profiles/JAM
World Bank database at http://data.worldbank.org/country/jamaica
CIA World Factbook at https://www.cia.gov/library/publications/the-world-factbook/geos/bh.html
2010 State of the Environment Report, p. 7 (2010) National Environment and Planning Agency, http://www.jm.undp.org/content/dam/
jamaica/docs/researchpublications/energyenv/StateofTheEnvironmentReport2010Jamaica.pdf
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amaica inherited the common law legal system from
England and the United Kingdom Privy Council
continues to be Jamaica’s court of final appeal. In
2011, Jamaica took a significant step in recognizing
the importance of the environment by amending
the Constitution of Jamaica to include the right to a
healthy environment: “the right to enjoy a healthy and
productive environment free from the threat of injury or
damage from environmental abuse and degradation of
the ecological heritage”.10
Eighteen governments including the Government of
Jamaica signed The 2012 Declaration on the Application
of Principle 10 of the Rio Declaration to Latin America
and the Caribbean. Through this regional initiative,
these signatories have committed to exploring the
feasibility of a regional instrument on access rights for
Latin America and the Caribbean.

LATIN AMERICAN AND CARIBBEAN
DECLARATION ON PRINCIPLE 10
“…We declare our willingness to launch a process
to explore the feasibility of adopting a regional
instrument, ranging from guidelines, workshops
and best practices, to a regional convention open to
all the countries in the region with the meaningful
participation of all concerned citizens. Latin
America and the Caribbean can and must take a
meaningful step forward on this front.”

10 The Charter of Fundamental Rights and Freedoms (Constitutional Amendment) Act, 2011 amended the Constitution to include a new
Charter of Rights. Article 13(3)(l) of the new Charter of Rights is the right to a healthy environment
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2.3 Access to Information Case Studies
#1: REPORT ON THE CONVENTION ON BIOLOGICAL DIVERSITY
Category: Access to Information
Case Type: State of the Environment Report
Jamaica is a signatory to the 1992 United Nations Convention on Biological Diversity
(CBD). CBD’s objectives are the conservation and sustainable use of biodiversity and
the fair and equitable sharing of benefits arising out of the use of genetic resources.
Since ratifying CBD on January 6, 1995, Jamaica has produced four reports summarizing
implementation of CBD objectives, created a clearinghouse mechanism11 and drafted
a National Biodiversity Strategy Action Plan. The most recent report, the 2010 Fourth
National Report, provides a summary of actions for May 2005 – March 200912. The
Ministry of Water, Land, Environment and Climate Change (MWLECC) and The National
Environment and Planning Agency (NEPA) are responsible for publishing these Reports
and copies can be obtained at their offices or online. 13

#2: PROTECTED AREAS SYSTEM MASTER PLAN
Category: Access to Information
Case Type: State of the Environment Report
The Protected Areas System Master Plan has been in
A PROTECTED AREA
development for over six years. The Plan proposes
actions to establish a protected areas network that
“…a place that has been singled out for the
is sustainably managed over a five year period.
formal regulation of human activity because of its
Jamaica has over 249 protected areas including forest
ecological, natural and/or cultural importance to
reserves, national parks, marine parks, fish sanctuaries,
a region, country or even the world”
wildlife sanctuaries and heritage sites. Responsibility
for managing these areas is shared among various
Draft Protected Areas System Plan: Jamaica
agencies: the Forestry Department, Fisheries Division,
(Consultation Draft), October 2012, p 13
NEPA and Jamaica National Heritage Trust. Management
of a few protected areas has been delegated to nongovernmental organisations (e.g. the John Crow and
Blue Mountain National Park currently managed by the Jamaica Conservation Development Trust). The Plan
was revised in October 2012 and has undergone a series of public consultations, the most recent being held
in November 2012. MWLECC and NEPA have responsibility for the development and finalisation of the Plan. A
copy of the draft Plan can be obtained from the offices of NEPA or online on their website.14

11
12
13
14

http://www.jamaicachm.org.jm
Fourth National Report to the Convention on Biological Diversity , 2010, Government of Jamaica
www.mwlecc.gov.jm
www.nepa.gov.jm
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#3: RIVERTON WASTE DISPOSAL SITE
Category: Access to Information
Case Type: Small Scale Emergency
The Riverton Waste Disposal Site serves
Kingston and St. Andrew, St. Catherine,
Clarendon and St. Thomas and an estimated
60% of Jamaica’s waste is disposed at this site.
The site is managed by the National Solid Waste
Management Authority (NSWMA). Since 2004,
NEPA has recorded several fires at Riverton.
During a two week period in February 2012,
an area of the site caught fire and sections of
Kingston were covered in heavy smoke: posing
a threat to public health and the environment.
NEPA disclosed a Report on the Regulatory
Agencies Response to the Riverton Disposal
Site Fire in March 2012 that provided the
air quality of areas near the site during the
February 2012 fire and revealed that several
Riverton Dump on Fire © Jamaica Environment Trust
communities, offices and schools were at “high
risk” or very “high risk”. There continues to be periodic fire outbreaks at the Riverton site and other disposal sites
across Jamaica. In March 2014, following a prolonged fire outbreak, NEPA granted two permits to the NSWMA
to improve the management of the site.

#4:

JAMALCO ALUMINA REFINERY

Category: Access to Information
Case Type: Air Quality Monitoring System
The JAMALCO Alumina Refinery in Hayes,
Clarendon is located in close proximity to
residential communities of Hayes and New
Town. In accordance with the Natural
Resources Conservation Authority (Air
Quality) Regulations 2006, JAMALCO is
required to prepare quarterly air quality
monitoring reports and submit these to
NEPA. The air pollutants being monitored
include carbon monoxide (CO), sulphur
dioxide (SO2), nitrogen dioxide (NO2) and
PM 10. NEPA maintains an air pollutant
discharge registry with information on
JAMALCO’s air pollutant discharge licence
and licences for other industries. The
registry is open to the public for
inspection free of charge. There is small
fee of $50 per page for copies of
documents and a charge of $500 per hour
for searches.
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#5:

MONITORING OF RIVERS IN PORTLAND BIGHT PROTECTED AREA

Category: Access to Information
Case Type: Water Quality Monitoring System
The Portland Bight Protected Area (PBPA) is Jamaica’s
largest protected area and covers 1,876 sq. km of land
and sea on Jamaica’s south coast (4.7% of Jamaica’s
land area and 47.6% of the island shelf or shallow
waters. The valuable natural resources of this region
include: dry limestone forests, wetlands, mangrove
forests, beaches, seagrass beds, coral reefs, caves,
approximately 379 species of plants and 18 species
of native animals, seven of which are found only in
the PBPA. The rivers in the PBPA include the lower
Rio Minho and Rio Cobre, Salt River and Mile River
Wetlands, Goat Islands © Max Earle
and are a habitat for freshwater plants and animals.
The rivers also serve as a water supply source for
several communities. There are several industries and economic activities within the PBPA some of which have
been reported to contribute to poor water quality due to the disposal of noxious substances in these rivers,
sand mining and over-pumping of aquifers.

#6:

MONITORING OF WATER QUALITY OF THE BLACK RIVER

Category: Access to Information
Case Type: Water Quality Monitoring System
The Black River is located in central Jamaica in the
parish of St. Elizabeth and is one of Jamaica’s longest
rivers at a length of 53.4km. The river is in the Black
River Lower Morass Ramsar Site, declared protected
in 1997 for its economic, scientific and cultural value.
It is believed that the name of the river is derived
from the layers of vegetation on the river bed
which give the water a dark appearance. The river
is a habitat for the endangered American Crocodile
(Crocodylus acutus) and a range of fish and birds.
Uses of the river include fishing, agriculture and boat
tours. Several fish kills have occurred in the past as
a result of improper waste disposal from industrial
facilities.
Black River ©Jamaica Environment Trust
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#7:

TRANSHIPMENT PORT AT GOAT ISLANDS, PORTLAND BIGHT PROTECTED AREA

Category: Access to Information
Case Type: Other - Project
The Port Authority of Jamaica (PAJ) and China
Harbour Engineering Company (CHEC) proposed
to develop a transhipment port at Goat Islands
in the Portland Bight Protected Area off the coast
of St. Catherine. Six requests for information
on the port development was submitted to
six government agencies and ministries with
little substantial information on the port
being provided. The PAJ refused to provide
the information on agreements and proposals
claiming disclosure would breach confidentiality,
harm the economy and prejudice commercial
interests. Between January 2014 and May 2014, Portland Bight Protected Area © Jeremy Francis
the Minister of Finance and Planning issued three
Certificate of Exemptions under the Access to Information Act which purported to exempt from disclosure
the MOU, Addendum, proposals submitted by CHEC and agreements for the port project on the basis that
disclosure of the information would have a substantial effect on the economy.

#8:

MONYMUSK SUGAR FACTORY IN CLARENDON

Category: Access to Information
Case Type: Facility Compliance Report
The Monymusk Sugar Factory is located in the
south of Jamaica on the Vere plains in Clarendon.
The factory is one of six sugar factories in Jamaica
and they are required to prepare and submit air
quality and waste water disposal reports to NEPA.
Molasses from the factory is supplied to an adjacent
rum distillery known as Clarendon Distillery
Limited. The factory which has been in existence
since 1901, has changed ownership between
government-run and privately-owned companies.
Currently, the Monymusk Sugar Factory is owned
and operated by a Chinese company known as
Pan-Caribbean Sugar Company Limited. In the
past there have been reports of dunder (waste
from the process) ending up in rivers and resulting
in fish kills.

MonyMusk Sugar Factory © C-CAM
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2.4 Public Participation Case Studies
#1:

CORAL SPRINGS DEVELOPMENT, TRELAWNY

Category: Public Participation
Case Type: Project
Coral Springs is located in the parish of Trelawny on
the north coast of Jamaica. In 1998, the Government of
Jamaica declared an area of Coral Springs as a part of
the Coral Springs/Mountain Spring Protected Area. The
area has important natural resources: it is the largest
intact dry limestone forest along the north coast
(about 165 ha) and the fourth largest of this forest type
in Jamaica -- a forest type for which Jamaica has set a
conservation target of protecting 80% of the existing
surface volume15. Over 90% of the area is on privatelyowned lands. In 2013, the Gore Development Company
obtained approval to construct a 500 home residential
development in an area of Coral Springs adjacent
to the Coral Springs Protected Area in Trelawny. An
Environmental Impact Assessment was prepared for Coral Springs Protected Area ©Jamaica Environment Trust
the development and a public meeting held in 2012.
NEPA developed a draft Development Plan for Coral Springs in 2013.

#2:

TRANSHIPMENT PORT AT GOAT ISLANDS, PORTLAND BIGHT PROTECTED AREA

Category: Public Participation
Case Type: Project
In 2014, The Government of Jamaica indicated
that an Environmental Impact Assessment (EIA)
on a proposed port development at Goat Islands
in the Portland Bight Protected Area would
be prepared and the public consulted on the
proposed development prior to approval. Since
announcing the proposed development, the
government has held several meetings with
stakeholders on the wider concept of a Logistics
Hub for Jamaica. The Port Authority of Jamaica
also commissioned a scoping study of the area
which was published online. 16 This case study
was also assessed under the category for Access
to Information and a description of the area can
be found in that section of this report.

Near Goat Islands, Old Harbour Bay © Max Earle

15 National Ecological Gap Assessment Report (2009), National Environment and Planning Agency, available at
http://www.jamaicachm.org.jm/Document/Jamaica%20NEGAR.pdf
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#3:

ENVIRONMENTAL IMPACT ASSESSMENT (EIA) REGULATIONS

Category: Public Participation
Case Type: Regulatory Decision
An environmental impact assessment (EIA) is the process
to measure anticipated effects of a proposed project on
the environment. An EIA can lead to changes in project
design, mitigation measures to reduce or avoid negative
effects or assist decision makers in deciding whether
the project should be allowed or not.17 Jamaica does
not have laws detailing EIA procedures and the current
regime is regulated by NEPA’s Guidelines for Conducting
Environmental Impact Assessments and Guidelines for
Public Presentations.18 In 2011, NEPA prepared drafting
instructions for EIA Regulations. The drafting instructions
for these regulations are being reviewed by MWLECC but
the time frame for completion of this review is unknown.
A public consultation process will likely be conducted.

#4:

Public Meeting 2005 ©Jamaica Environment Trust

BOUNDARY STUDY OF COCKPIT COUNTRY

Category: Public Participation
Case Type: Regulatory Decision
Cockpit Country, a limestone forest in western
Jamaica, comprises over 22,000 ha of forest
reserves and 40% of the island’s fresh water
resources.19 It is home to many endemic and
endangered species, including the globally
endangered Giant Swallowtail Butterfly
(Papilio homerus), approximately 95% of
Jamaica’s Black-billed Parrot (Amazona agilis)
and at least 66 plants found nowhere else in
the world.20 The area is culturally important
and is home to Maroons settlements such as
Accompong. In 2007, in response to public
Cockpit Country © Jeremy Francis
concerns about bauxite prospecting licences
over areas of Cockpit Country, the government
commissioned a study of the boundary from the University of the West Indies (UWI). In 2013, UWI held public
consultations on a range of proposed boundaries. UWI’s report on the consultation recommends legal
protection for Cockpit Country and the establishment of a Stakeholders Oversight Committee. As at November
2014, no decision has been taken on the boundary for the area.

16 The Environmental Management Scoping of the Portland Bight Protected Area (Inclusive of Goat Islands) Report is available online at the
website for the Port Authority of Jamaica at www.portjam.com
17 Environmental Protection Agency (2014), http://www.epa.ie/monitoringassessment/assessment/eia/#.U9fhZvldWuk
18 Available at www.nepa.gov.jm
19 ‘The Cockpit Country Conservation Action Plan (A Summary),” (2006) The Nature Conservancy (TNC)
20 Save Cockpit Country Factsheet, The Cockpit Country Stakeholders Group, (2007) available at
http://www.jamaicancaves.org/Save_Cockpit_Country_Fact_Sheet_2007.pdf
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#5:

MINERALS POLICY

Category: Public Participation
Case Type: Policy Decision
The Minerals Industry has been a longstanding
contributor to Jamaica’s economy. Since 1985 the
industry has contributed at least 5.2% to Jamaica’s
annual Gross Domestic Product.21 Mining operations
have had negative impacts on several Jamaican
communities including air and water pollution. The
Ministry of Science, Technology, Energy and Mining
prepared a 2009 Draft National Minerals Policy which
was revised in 2011 following a series of public
consultations in 2009 and 2011. Objectives of the
policy include ensuring the effective management of
the industry, mineral resources and mineral-bearing
lands pre-mining to post-mining, to ensure effective
management of the environment and best practices in
health and safety and to promote increased benefits to
the host communities.

#6:

Nine Miles, St. Ann © Jamaica Environment Trust

PROTECTED AREAS SYSTEM MASTER PLAN

Category: Public Participation
Case Type: Policy Decision

The Protected Areas System Master Plan has
been in development for over six years. The draft
Plan sets out actions to establish a network of
protected areas that are effectively managed
and sustainably financed over a 5 year period.
The Plan which was revised in October 2012 has
undergone a series of consultations with the
public, the most recent being held in November
2012. The Protected Areas System Master Plan
was also assessed under the category of Access
to Information

Old Harbour Bay Fishing Beach © Max Earle

21 Draft National Minerals Policy: Sustainable Development of the Minerals Industry (2009) p.ii
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2.5 Access to Justice Case Studies
#1:

FALMOUTH CRUISE SHIP PIER, TRELAWNY22

Category: Access to Justice
Case Type: Access to Information Claim

Falmouth Cruise Ship Pier © Max Earle

#2:

In 2011, the Port Authority of Jamaica (PAJ) and
Royal Caribbean Cruise Lines (RCCL) completed
the construction of a cruise ship pier in Falmouth,
Trelawny. In 2012 the Jamaica Environment
Trust (JET) submitted a request to the PAJ for
copies of contracts between the PAJ and RCCL
for lease of the pier. PAJ refused to the request
claiming that disclosure would constitute an
actionable breach of confidence and prejudice
commercial interests. JET filed an appeal with
the Access to Information Appeal Tribunal in
January 2013. The hearing was adjourned in
October 2013 to November 2013 to facilitate
submissions by RCCL’s attorneys. The case was
heard in December 2013 and as at October 6
2014, the Tribunal had not given its decision.

PALISADOES HIGHWAY DEVELOPMENT, KINGSTON23

Category: Access to Justice
Case Type: Public Participation Claim
Palisadoes is part of the Palisadoes/Port Royal
Protected Area and a wetland of international
importance under the Ramsar Convention.
It includes the road to the Norman Manley
International Airport and natural resources:
sand dunes, wetlands and coral reefs.
Following a series of storms, a decision was
taken in 2006 to build 310 m of revetment.
An EIA and public meeting was held in 2007.
In 2010, the government modified the project
to include a 4 km highway, seawalls on both
sides of Palisadoes and removal of mangroves.
Palisadoes Strip, Kingston © Pierre Diaz
A public meeting was held days after the grant
of a permit for the modified project. In 2011, JET filed a claim against the NRCA and NEPA challenging the
decision to approve the modified project prior to disclosing all environmental information and holding the
public meeting. The Court granted declarations that NEPA breached the legal standard for consultation and
breached the legitimate expectation that all environmental information relating to the development of the
Palisadoes would be disclosed to the public and JET before approval was granted. The Court also ruled that the
beach licenses issued were sufficient to cover the scope of work for the project.
22 Jamaica Environment Trust v Port Authority of Jamaica Appeal Ref. No. AT/PAJ/2013/1
23 Jamaica Environment Trust v The Natural Resources Conservation Authority and National Environment and Planning Agency Claim
No. HCV 5674/2010) (October 13, 2011)
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#3:

NEOLA SHIP GROUNDING CASE24

Category: Access to Justice
Case Type: Environmental Harm Claim
On July 28, 2001, a Cambodian fishing vessel, registered as MV Neolla
#7, arrived in Jamaica to replenish its supplies. The ship ran aground at
Rackham’s Cay near Port Royal in two feet of water. On August 7, 2001,
the NRCA and Attorney General filed a claim for negligence against the
owners and interested persons in MV Neolla and sought compensation
for damage to 194 m² of coral reef and destabilization to the reef
substrate. Two coastal and marine experts provided testimony about
the value of the damaged reefs and the cost for rehabilitation. Although
the cay is a habitat for fin and shellfish and provides economic benefit for
fishing communities, no evidence was provided to the court of fish catch
and sales to quantify this economic loss. There was also no evidence of
benefits derived from coastline stability. The court therefore declined
to take into account the loss of any economic benefit derived from
the reef. In 2013, 12 years after the ship grounding, the court awarded
US$346,320.00 to the government to restore the coral reef.
Coral Reef ©Andy Bruckner

#4:

CABARITA RIVER, WESTMORELAND (ADMINISTRATIVE APPEAL)

Category: Access to Justice
Case Type: Non-compliance Claim
In March 2013, the Sugar Transformation Unit of
the Ministry of Agriculture and Fisheries cleared
trees and vegetation on the banks of the Cabarita,
Ricketts, Three Miles and New Savannah rivers in
Westmoreland without NRCA approval. The NRCA
served an enforcement notice on the Ministry for
failing to take measures to prevent soil and sediments
from entering the river and requiring the Ministry to
cease the clearing, submit a re-vegetation plan and
replant vegetation. The Ministry appealed the service
of the notice and the appeal was heard by the NRCA
Appeals Tribunal in June 2013. The Tribunal dismissed
the appeal and upheld the notice in November 2013.
Cabarita River © Jamaica Environment Trust

24 Natural Resources Conservation Authority and Attorney General v The Owners and Persons interested in the Ship M/V Neolla #7
(Fishing Vessel) [2013] JMSC Civ. 62 (Admiralty)
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CHAPTER THREE
CONSTITUTIONAL LAW ASSESSMENT
3.1 Introduction
The Constitution is the supreme law of Jamaica. A nation’s constitution is an important foundation for
citizen’s access rights. Six indicators were used to determine how clear and inclusive were the following
rights in the Constitution:
1.
2.
3.
4.
5.
6.

Right to a clean and/or safe environment
Right of access to information held at public bodies
Right to direct public participation in government decision-making
Right of access to justice, including redress and remedy
Right of freedom of expression
Right to freedom of association

In all areas assessed, the performance was ranked ‘good or’ best’ with the exception of the right to direct
public participation in government decision-making which was ranked as ‘poor’.

3.2 Right to a healthy environment
The provisions in the Jamaican Constitution on the right to a healthy environment, access to information
and access to justice are clear and inclusive. In 2011, Jamaica amended its Constitution to include the
enforceable right to a healthy environment. The right as stated in the Charter of Fundamental Rights and
Freedom provides all persons with the “right to enjoy a healthy and productive environment that is free
from the threat of injury or damage from environmental abuse and degradation of the ecological heritage.”
With regards to access to information, the Charter of Rights also guarantees each person the right to seek,

3.3 Access to information
receive, distribute or disseminate information, opinions and ideas through any media. The scope of this
right must be interpreted alongside the Access to Information Act which sets limitations on the right to
information by providing for exempt categories of documents and establishes an Access to Information
Appeals Tribunal to hear complaints relating to denial of requests for information.

3.4 Public participation
The constitutional provisions for public participation are limited to entrenched matters such as changing
provisions of the constitution which will require public participation via a referendum. Rights of participation
in other areas including those related to the environment exist in specific environmental statutes. For
example, Section 10 of the Forest Act requires the responsible Minister to publish in a gazette or any other
medium, his intention to declare, revoke or vary an order for a forest reserve and to invite public comments.

25 Section 13(3)(d) of The Charter of Fundamental Rights and Freedoms (Constitutional Amendment) Act, 2011, Jamaica
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3.5 Access to justice
The Supreme Court is Jamaica’s highest first instance court. The Charter of Rights provides for an avenue
for redress for breach of any constitutional right by making an application to the Supreme Court of
Jamaica. This avenue is also available where there is a threat of harm.26 The right is inclusive as it allows for
constitutional claims to be brought by any person “authorized by law”, or “a public or civil organization”
on behalf of aggrieved persons and with permission from the court. Claimants can obtain a declaration
that any legislation or executive act breaches the provisions of the Charter.27 The Court is also granted the
wide power to make orders, issue writs and give directions as it considers appropriate for the purpose of
enforcing, or securing the enforcement of any rights.28

3.6 Freedom of Expression and Freedom of Association
The Constitution guarantees the freedom of expression29 to all citizens and the right to freedom of peaceful
assembly and association30 to all citizens. These rights are binding on the legislature, the executive, all
public authorities, and natural or juristic persons.

26
27
28
29
30

Section 19(1) of The Charter of Fundamental Rights and Freedoms (Constitutional Amendment) Act, 2011 , Jamaica
Section 19(2) of The Charter of Fundamental Rights and Freedoms (Constitutional Amendment) Act, 2011, Jamaica
Section 19(3) of The Charter of Fundamental Rights and Freedoms (Constitutional Amendment) Act, 2011, Jamaica
Section 13 (3)(c) of The Charter of Fundamental Rights and Freedoms (Constitutional Amendment) Act, 2011, Jamaica
Art. 13(3)(e) of The Charter of Fundamental Rights and Freedoms (Constitutional Amendment) Act, 2011, Jamaica
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CHAPTER FOUR
ACCESS TO INFORMATION
4.1 Assessment of Laws Supporting Access to Information
Access to information is a fundamental human
right and an important aspect of any democratic
society.31 It is the foundation for achieving
transparency, public participation in decisionmaking and accountability. By having access
to official documents held by the government,
the public is made aware of decisions that
impact their lives. The public can also make
informed decisions and hold the government
accountable for its actions or failure to act.
Access to information can ultimately improve
decision-making and help to prevent activities
harmful to people and the environment.
This section presents the assessment on access
to information. It draws on evidence from
eight case studies to determine the extent of
public access to comprehensive environmental
information in a timely manner and challenges
in responding to requests for information and
in the proactive dissemination of information.
The assessment reviews relevant laws and
experience in implementation to show the
limits, efforts and effectiveness of government
actions in the area of access to information.

LAWS REVIEWED
• Access of Information Act 2002
• Natural Resources Conservation
Authority (Air Quality) Regulations 2006
• Natural Resources Conservation
(Permits and Licences) Regulations 1996
• Water Resources Act 1995
• Mining Regulations 1947
• Forest Act 1996
• Access to Information (Cost of Reproduction
of Official Documents) Regulations 2003

4.2 Assessment of Laws Supporting Access to Information
4.2.1 Requests for information under the Access to Information Act
Everyone has the right to obtain
official documents from public
authorities other than exempt
documents
– Access of Information Act 2002

In 2002, Jamaica passed The Access to Information Act (ATI Act) to
promote governmental accountability, transparency and publicparticipation in decision making.32 The Act provides the public with
the right to obtain any official document from a public authority with
the exception of specific types of documents.33 The Act can be used
to obtain information from authorities that generate and collect
information on the state of the environment and from activities that
have an impact on the environment.

31 1946 UN General Assembly Resolution 59(I)
32 Section 2 of the Access to Information Act 2002
33 Section 6 of the Access to Information Act 2002

31

The Access Initiative Assessment For Jamaica

November 2014

Scope of the Right to Access Information
The ATI Act applies to a wide range of public authorities including all authorities with direct responsibility
and control of environmental information. These include Ministries, departments, executive agencies
or other government agencies, statutory bodies or authorities, Parish Councils, government companies
wholly owned by the Government or in which the Government holds a 50% share.34 The Act does not apply
to the Governor General, judicial functions of the courts, or judicial officers, security or intelligence services
in relation to their strategic or operational intelligence gathering activities.35
Type of information covered
The categories of exempt documents are wide and
includes documents which are generally considered to
be sensitive in nature and which would cause harm if
disclosed.36 Non-exempt information can be obtained
in a variety of formats: documents, maps, photographs,
discs and other electronic formats. Information should
generally be provided in the format requested unless
that would be detrimental to the preservation of the
document or be inappropriate having regard to its
physical state or would constitute an infringement
of copyright.37 Applicants can also view information
rather than obtain copies.
The Act provides that authorities can grant access
to two categories of exempt documents, if doing so
is deemed in the public interest. These are Cabinet
documents and documents relating to heritage sites
or rare and threatened species.
Procedure, Timeliness and Fees
The Act contains provisions that make it relatively
easy to make a request for information. A request for
information may be made in writing, by telephone or
other electronic means to the public authority holding
the document.38 Responsible officers must be assigned
to public authorities and they have a duty assist the
applicant in identifying the documents requested.39

SOME EXEMPT DOCUMENTS
1. Information that might cause harm
to national security, defence or
international relations
2. Cabinet documents, opinions or
advice to Government
3. Information that can harm a person’s
life, safety or privacy if disclosed
4. Documents that can damage an
investigation or trial if disclosed
5. Information covered by legal privilege
or if disclosed is a breach of confidence
6. Information that can affect the
economy if disclosed
7. Trade secrets or information of
commercial value which would be
prejudiced if disclosed
8. Information that can harm a natural
resource or national monument
- Part III of the Access to Information Act

34
35
36
37
38
39

Section 3 and 5 of the Access to Information Act 2002
Section 5 of the Access to Information Act 2002
Part III of the Access to Information Act 2002
Section 10(3) of the Access to Information Act 2002
Section 7 of the Access to Information Act 2002
Access to Information Regulations 2003
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The time periods concerning the procedure to obtain information are very clear. Public authorities have 30
days from the date of receipt of the application to provide, redirect or deny the access to the mentioned
information.40 Requests may be transferred to other authorities within 14 days of receipt of the request. 41
The Act does not apply to information already in the public domain or available through an existing law or
arrangement with a public authority.42
The costs of reproducing or providing the information is the responsibility of the person making the
request for information.43 These costs are fairly minimal and have not been increased since the enactment
of the ATI (Cost of Reproduction of Official Documents) Regulations 2003. These Regulations list the costs
for obtaining copies of official documents requested including photocopies, photographs and electronic
information. It should also be noted that the Minister with portfolio responsibility for Information has the
discretion to waive, reduce or remit the cost of reproducing any document.44
4.2.2 Proactive Disclosure
Publication of information Part I of ATI Act
Public authorities have a duty to publish certain information specified in the ATI Act which will facilitate the
procedure for accessing information. This includes a description of the subject area of the public authority;
a list of the departments and agencies of the public authority and subjects handled by each department
and agency; the locations of departments and agencies; opening hours of the offices of the authority and
its departments and agencies; and the title and business address of the principal officer. The authority
is also required to publish a statement of the manuals or other documents containing interpretations,
rules, guidelines, practices or precedents and documents used by the authority to make decisions or
recommendations with respect to rights, privileges, benefits, obligations, penalties or other detriments
which persons are or may be entitled or subject to. The authority must update and publish this information
in the Gazette every twelve months after publication.45
Pollutant Release and Transfer Register
There are specific mechanisms geared towards providing
access to environmental information. NEPA established a
Pollutant Release and Transfer Register (PRTR) to provide
the public with information on sources of pollution from
a range of activities. The register includes statistics on
releases of sewage, trade effluent and air emissions from
various industries.46

Jamaica’s Pollutant Release
and

Transfer

Register

provides the public with
information on sources of
pollution: sewage, trade
effluent and air emissions.

40
41
42
43
44
45
46
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Section 7(4) of the Access to Information Act 2002
Section 8 of the Access to Information Act 2002
Section 19 of the Access to Information Act 2002
Section 12 of the Access to Information Act 2002
Section 12 (2) of the Access to Information Act 2002
(Section 4 and First Schedule) of the Access to Information Act 2002
NEPA website, www.nepa.gov.jm
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Disclosure of Air Quality Emissions from Certain Industries
The Natural Resources Conservation Authority (Air Quality) Regulations 2006, requires major industries that
emit air pollutants (primarily bauxite, cement production, sugar production and distilleries and electric
generation plants) to obtain an air pollutant discharge licence from the NRCA. The licensing system
ensures that these industries maintain their air emissions within acceptable standards by requiring regular
monitoring and preparation of reports on their emissions. Emissions data are verified by NEPA through
routine field visits. In practice, NEPA publishes an online database containing air quality reports, guidelines,
regulations, incident reports, annual emissions by industry, and a register of over 30 major industries
licensed to discharge air emissions under the Regulations. The information published online is currently
outdated as it only includes emissions up to 2012.47
State of the Environment Report
NEPA publishes reports with statistics on the state of Jamaica’s environment: biodiversity, freshwater,
marine, protected areas, rate of deforestation, reforestation, live coral reef coverage, waste management,
air quality and many other environmental topics. The State of the Environment Reports are available on
NEPA’s website and office.48 The most recent report was published in 2010.
Permits and Licences Registries
Some environmental laws require authorities to maintain public registries with environmental information.
In most cases, information in registries is limited to permits and licences. The Natural Resources Conservation
(Permits and Licences) Regulations 1996 requires the NRCA to keep a public register of all permits and
licences available for inspection free of charge with a fee of JM$10 per page. While EIAs as not specifically
mentioned, all actions taken under the Act or Regulations in relation to the permit or licence should also
be entered in the register.49 The NRCA can exclude from the register information deemed commercially
sensitive by the applicant for the permit or licence or contrary to the public interest or the interest of
national security. Other environmental laws concerning mining leases, water abstraction licences and
forestry licences have similar provisions for public registries.50
4.2.2 Proactive Disclosure
In 2011, the Joint Select Committee of Parliament formed to review the operation of the Act recommended
several amendments: that the Access to Information Unit should become a statutory body, that a model
scheme for public authorities should be published and that failure of public authorities to prepare such
scheme would be a breach of the Act.51 The recommendations also included expanding the application of
the public interest test to other categories of exempt information. To date the Government of Jamaica has
failed to implement the recommendations of the Committee.

47
48
49
50

NEPA website: http://www.nepa.gov.jm/air-quality/
NEPA website, www.nepa.gov.jm
Regulation 21 of The Natural Resources Conservation (Permits and Licences) Regulations 1996
The Water Resources Act 1995, the Natural Resources Conservation (Air Quality) Regulations 2006, the Mining Regulations 1947 and
the Forest Act 1996.
51 Report of the Joint Select Committee to Consider and Report on the Operation of “The Access to Information Act, 2002” Relative to
the Review of the Legislation as Provided by the Act” available at http://freedominfo.org/documents/JamaicaReportMarch%202011.pdf)

The Access Initiative Assessment For Jamaica

November 2014

34

4.3 CASE STUDY: INFORMATION IN AN EMERGENCY
The TAI Coalition assessed the effectiveness of access to information laws and practice in relation to small
scale emergencies by reviewing the case study of The Riverton Disposal Site and repeated fire outbreaks.
Emergencies can pose significant risks to public health and the environment. In the case of an emergency,
communities need to have comprehensive information about facilities including monitoring reports,
emergency plans and pollution control and response measures so that they can protect their livelihoods,
safety, public health, and lessen their vulnerability to disasters.
Scope and Quality of Access
There are clear laws for accessing information about the fires at The Riverton Disposal Site. The procedure
and relevant forms for making a request for information are set out in the Access to Information Regulations
2003. The public can request information on the operation of The Riverton Disposal Site and the other seven
disposal sites in Jamaica from a range of public authorities. The National Solid Waste Management Authority
(NSWMA) regulates solid waste management in Jamaica and also operates the Riverton Disposal Site. NEPA
regulates the environmental impacts of these disposal sites and collects environmental information such as
the number of fires at Jamaica’s disposal site and air quality data52. Following the 2012 fire at The Riverton
Disposal Site, NEPA published a Report on the Ambient Air Quality in surrounding communities online on
its website.
Limits on access
The government’s role in setting up a system to generate and collect environmental information may
have a significant impact on the public’s ability to stay informed about their environment. The quality of
access was rated as “intermediate” to “poor” due to the limited legal requirements for public authorities to
proactively disseminate this type of information to the public and the lack of a comprehensive system for
the regular generation and collection of information in an emergency situation. In practice, air quality data
is collected daily from Ambient Monitoring sites throughout Kingston and St. Andrew, although there are
no monitoring sites at the Riverton Waste Disposal Site. When a fire occurs at the Disposal Site, air quality
data is collected from nearby Ambient Monitoring sites in Kingston and St. Andrew for that period and
compared with air quality data before the fire occurred to ascertain the level of air pollutants caused by the
fire. Some information on the health impacts from these fires is generated by the Ministry of Health. NEPA
is not obligated by law to publish or disseminate information specifically on waste disposal sites. This type
of information, including a 2012 report on the impacts to air quality in Kingston, is occasionally published
on their website and in their State of the Environment Reports. Access to this information is limited to those
who have internet access and the ability to interpret the information presented. Information of this type
is not disseminated on the ground to persons who are directly affected by the fire immediately following
the event.53
Timeliness
The TAI Coalition assessed whether there is a legal requirement for information to be provided within a
reasonable timeframe. Information relating to an emergency should be released to the public immediately
following the event to allow persons to take precautions and appropriate measures to avoid harm. Where
requests for information have been made to public authorities using the Access to Information Act, they
are required to respond within 30 days.54 There are, however, no laws that require NEPA or any other
government agency to proactively release information relating to any environmental emergency situation
or in less than 30 days. The indicator for legal obligations for timeliness was accordingly ranked as “worst”.
52 State of the Environment Report (2010) , National Environment and Planning Agency, 163-164, available at
http://www.nepa.gov.jm/publications/SOE/2010/State-of-The-Environment-Report-2010-Jamaica.pdf
53 Report on Ambient Air Quality Monitoring Conducted in the Kingston Metropolitan Area (KMA), February 6-13, 2012,
The National Environment and Planning Agency, available at
http://www.nepa.gov.jm/Riverton_Disposal_Site/Air%20Quality%20Report%20-%20Riverton%20Disposal%20Site.pdf
54 Section 7(4) of the Access to Information Act 2002
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Cost and Affordability
Costs for obtaining this type of information is considered reasonable and affordable at a cost of $10 per page
for photocopies of documents. This cost has not increased since the Access to Information Regulations were
passed in 2003. There is no cost for electronic copies of documents and the 2012 report on the February fire
at the Riverton Waste Disposal Site can be obtained online at NEPA’s website.
Fairness and Equitability
Information proactively disseminated to the public is typically published online. This form of dissemination
excludes disadvantaged groups who may not have access to internet services. The 2012 NEPA report on the
fires identified a number of low to middle income residential communities, schools, and businesses located
within a 2km high risk zone close to the Riverton Waste Disposal Site.55

4.4 CASE STUDY: INFORMATION FROM REGULAR MONITORING
The TAI Coalition assessed the effectiveness of access to information laws and practice in relation to:
1.
2.

Water quality monitoring systems, by reviewing the case studies of the Monitoring of the Black River
and the Monitoring of Rivers in the Portland Bight Protected Area.
Air quality monitoring systems, by reviewing the case study of the JAMALCO Alumina Refinery in
Clarendon.

Regular monitoring of environmental impacts is important to protect public health, livelihoods and the
environment. If public participation is to be meaningful and government decisions are to be rational and
informed, relevant information must be gathered, published in an understandable format and made easily
accessible to the general public. Monitoring of these facilities is done primarily by the NEPA, the Jamaica
Bauxite Institute (JBI) and the Water Resources Authority (WRA).
Scope and Quality of Access
The laws relating to access to information about the water quality of rivers and air quality monitoring for
the JAMALCO alumina refinery are clear as the public can use the ATI Act to obtain this information from
the relevant public authorities. Responsibility for monitoring of rivers is done primarily by the NEPA and
the WRA, and these are the agencies likely to possess such information. The quality of access to water
quality information for Black River and rivers in the Portland Bight Protected Area was rated as “poor” due
to the irregular and/or infrequent monitoring of these rivers and the limited proactive dissemination of
this type of information to the public. Legal requirements for the generation, collection and provision of
access to air quality information for the JAMALCO Alumina Refinery were rated as “good”. Air quality data
for major industries is generated and collected in accordance with air quality regulations and published on
NEPA’s website (www.nepa.gov.jm).56 The quality of access was rated as “intermediate” to “good” due to the
proactive dissemination of this type of information to the public.

55 Report on Ambient Air Quality Monitoring Conducted in the Kingston Metropolitan Area (KMA) February 6-13, 2012, National
Environment and Planning Agency, available at www.nepa.gov.jm
56 Natural Resources Conservation Authority (Air Quality Regulations 2006
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Limits on access
The government lacks a comprehensive system for the regular generation and collection of information
related to the monitoring of rivers generally. Water quality testing is done in the Portland Bight Protected
Area by NEPA and WRA approximately twice per year. A Water Quality Report of the rivers is produced
and the most recent version was produced in early 2014. However, there is no direct onus on NEPA or the
WRA to proactively disseminate information to the public on the state of rivers and generally information
is not available online and can only be provided by making requests using the Access to Information Act.
Limited information is provided in the State of the Environment Reports produced by NEPA, but these are
not produced annually and the most recent report was produced in 2010.
In terms of air quality, there is a comprehensive system in place for the regular generation and collection of
air quality information from major industries including the JAMALCO Alumina Refinery in Hayes, Clarendon
which is published online via NEPA’s website. Notwithstanding, a significant weakness in this system is that
information is not published in real time and is outdated to the extent that it loses its usefulness. The most
recent air quality data available online is for the period 2012. The NRCA is required by law to maintain an air
pollutant register with the following information: applications for air pollutant discharge licences, licences,
control orders and all non-confidential correspondence and information concerning the application for a
licence. The public has the right to view and copy information held in the air pollutant register. 57
Timeliness
Irrespective of delay or failure to proactively disseminate information on air and water quality monitoring,
the ATI Act allows members of the public to request and obtain information on air and water quality and a
responding authority has up to 30 days to provide the information.
Cost and Affordability
The costs for obtaining information on water and air quality monitoring related to the JAMALCO Alumina
Refinery are reasonable and were rated as “good”. The Access to Information Act can be used to obtain
copies of documents and the cost is JMD$10 per page. Air quality data up to 2012 for major industries can
also be obtained online free of cost and can be viewed for free at NEPA’s air pollutant register. However,
the fee for obtaining information through the register is JMD$50 per page in accordance with the Natural
Resources Conservation Authority (Air Quality) Regulations.58 This is five times the cost for obtaining
information through the Access to Information Act. Therefore although it may be more expedient to obtain
information through the register, the higher photocopying costs may be prohibitive. The Regulations also
provide that a member of the public can request a search of the register at a cost of JMD$500 per hour
which is relatively expensive for those at low income levels.
Fairness and Equitability
Current air quality and water quality Information is not regularly disseminated to those who are either
dependent on rivers in Black River or the Portland Bight Area or who are directly affected by air emissions
from the JAMALCO Alumina Refinery. Some degree of effort is made to occasionally provide communities in
Black River with information at community meetings and this has led to increased awareness and improved
behaviour. Further, information published online is only useful for those with access to internet services.

57 Section 48 of the Natural Resources Conservation Authority (Air Quality) Regulations
58 Section 48(4)(d) of the Natural Resources Conservation Authority (Air Quality) Regulations
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4.5 CASE STUDY: FACILITY LEVEL INFORMATION
The TAI Coalition assessed the effectiveness of access to information laws and practice in relation to Facilitylevel Reports. The TAI Coalition focused on facilities that are economically significant and have a large
impact on the environment by conducting a case study of the Monymusk Sugar Factory in Clarendon.
Public access to facility-level reporting such as compliance reports are particularly important for persons
and communities who are in close proximity to such facilities and who may be directly affected by
their operation. A good system for data collection and integrated management brings comprehensive
and relevant information together and ensures that the public can find it in one place, in a form that is
understandable, and with content that supports informed decisions.
Scope and Quality of Access
Legal requirements for the generation, collection and provision of access to environmental information
for the Monymusk Sugar Factory were rated as “intermediate”. The NRCA approved an air quality licence
for Monymusk in August 2013 and the facility is required by law to monitor and report on air emissions
from its facility.59 It is unclear whether other environmental information concerning the operations of the
Monymusk Sugar Factory is regularly generated and collected. However, in March 2012, NEPA served the
operators of the Monymusk Sugar Factory (then Clarendon Distillers Limited) with a Cessation Order for
discharging distillery waste water/dunder into the environment without a licence.60
Limits on access
There are significant limitations on the dissemination of information concerning this facility. Although the
government has a comprehensive system for the regular generation and collection of information related
to the air quality data for major industries including sugar factories, no air quality data for the Monymusk
Sugar Factory is published on NEPA’s online air pollutant register (www.nepa.gov.jm). In addition, NEPA
launched a Pollutant Release and Discharge Register in 2014, however the register contains no information
about any discharges to the environment from the Monymusk facility.
Timeliness
The general right to information would permit members of the public to request information on air
emissions. A responding authority has up to 30 days to provide the information. The public also has the
right to view and copy information held in the air pollutant register.
Cost and Affordability
The costs for obtaining information is reasonable. The methods and costs for obtaining information using
the ATI Act are examined in the case studies on “Information from Regular Monitoring”.
Fairness and Equitability
This was rated as “poor”. Current information (air pollutant emissions and trade effluent discharges) for the
Monymusk facility is not regularly disseminated to the public or to persons who live in close proximity to
the facility.

59 Sections 10(5) and 11(1) of the Natural Resources Conservation (Air Quality) Regulations 2006
60 NEPA Cessation Order dated March 12, 2012, available at http://www.nepa.gov.jm/legal/cessation-notices/12-March-2012/CDL.PDF
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4.6 CASE STUDY: STATE OF THE ENVIRONMENT REPORTS
The TAI Coalition assessed the effectiveness of access to information laws and practice in relation to State
of the Environment Reports by conducting case studies of the National Reports to the Convention on
Biological Diversity (CBD) and the Protected Areas System Master Plan (PASMP). These two types of reports
were chosen to give a better understanding of Jamaica’s system for providing information on environmental
and natural resource issues.
The process for finalizing the PASMP has not been completed, so its effectiveness cannot be assessed.
Failure to finalise the PASMP has contributed to the many difficulties in managing protected areas. The
PASMP would assist in guiding the development of legislation and a regulatory framework for controlling
activities in protected areas, establishing a mechanism for sustainable financing and rationalising land use
for protected areas.
Scope and Quality of Access
The scope and quality of access is rated as “intermediate” to “worst”. There is no specific national law relating
to the CBD or the PASMP, but the ATI Act gives the public a right to request and obtain information held by
public authorities and this would include reports to the CBD and the PASMP. The system for data generation
and collection for the CBD and the PASMP was rated as “intermediate”. The extent to which the documents
disseminated were considered to be complete, relevant and accurate was rated as “intermediate” to “best”.
There are no laws specifically requiring public authorities to proactively disseminate this information.
The National Reports can be found at the websites for the CBD, NEPA and the Ministry of Water, Land,
Environment and Climate Change. Site visits to the St. Ann Parish Library and the Trelawny Parish Library
revealed that copies of these reports were not placed in these libraries. The 2009 Draft PASMP can be found
online on NEPA’s website.
Limits on access
There are significant limitations in the dissemination of CBD reports and information related to the
PASMP. Although relevant documents are to be found at websites for various agencies (NEPA, the Forestry
Department and the Ministry of Water, Land, Environment and Climate Change) copies were not found in
rural parish libraries, specifically the St Ann Parish Library and the Trelawny Parish Library. This is a limitation
for the poor, those who live in rural areas and people who do not have access to the internet.
Timeliness
The timeliness of responses to requests for information was rated as “best” due to the existence of the
Access to Information Act which requires an authority receiving a request to respond within 30 days. The
timeliness of proactive dissemination in these case studies was rated as “poor” to “worst”. National Reports
to the CBD are usually prepared late and are not disseminated online in a timely fashion. Reporting under
the Convention is irregular with varying timeframes covered in each report. For example, the 4th national
report covered the period between May 2005 – March 2009 and was published in 2010. Prior to that the 3rd
national report covered the period 2003 – 2004, and was published in 2009. Information on the PASMP has
been generated over the course of eight years and several stakeholder and public consultations have been
held during this period. Although the draft PASMP and information about the consultations undertaken in
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2008 are available online at the websites for NEPA and the Forestry Department, most relevant information
relating to the output from these and other consultations is not available online.
Cost and Affordability
Cost and affordability for obtaining information related to the CBD report and PASMP was rated as “good”.
Copies of these documents can be downloaded from several government websites free of cost. The Access
to Information Act can also be used to obtain copies of documents and the cost is JMD$10 per page.
Fairness and Equitability
The poor, persons living in rural areas and those who are without access to the internet are at a disadvantage
as most information is only available online or within the offices of agencies located within Kingston.

4.7 CASE STUDY: OTHER INFORMATION – PROJECT
The TAI Coalition assessed the effectiveness of access to information laws and practice in relation to
Development Projects by reviewing the case study of the Proposed Transhipment Port in the Portland Bight
Protected Area.
Access to information about development projects is important so that the public can understand potential
impacts on their environment, health and livelihoods and have an opportunity to provide early input into
the decision-making process.
Scope and Quality of Access
The laws relating to the scope and quality of access to information about development projects were rated
from “poor” to “worst”. Although with the Access to Information Act, every person has a right to request and
obtain information including information related to development projects, there are no laws specifically
requiring public authorities to proactively disseminate this information. Over the period September 10,
2013 to February 25, 2014, the Minister of Transport and Works issued three Statements to Parliament in
relation to the transhipment port which were disseminated to the public. The government agencies through
the Caribbean Maritime Institute, organised islandwide seminars termed “Logistics Hub 101”, on the
general wider concept of establishing a logistics hub in Jamaica. Also, the Port Authority has disseminated
a Scoping Study on the Portland Bight Protected Area which is available on their website at www.portjam.
com. However, these Statements and seminars provided little detail on the size, specific location and scope
of the port and proposed concession arrangements between the government and the private developer.
The system for data collection and integration management of information related to development
approvals is rated as “best”. NEPA maintains a registry of all permits granted which is open to the public
free of cost. The agency also maintains an online tracking system for applications received for proposed
developments (Application E- Centre - Amanda) available at www.nepa.gov.jm . Generally, there is a website
on protected areas (www.jpat-jm.com) and the NEPA registry has information on protected areas including
the Portland Bight Protected Area.
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Limits on Access
In this case study, the requests for information were submitted between August and October 2013 to seven
government bodies (Office of the Prime Minister, the Ministry of Water, Land, Environment and Climate
Change, the Ministry of Industry, Investment and Commerce, the Ministry of Transport, Works and Housing,
NEPA, the Urban Development Corporation and the Port Authority of Jamaica) relating to the application
for a proposed transhipment port. Most of the agencies claimed that they had no information with the
exception of the Urban Development Corporation and the Port Authority of Jamaica who provided some
information. The Port Authority refused to provide any information in their possession claiming that
some information was exempt under categories of exemption: prejudice to commercial interests, breach
of confidence, and harm to the national economy. The applicants for information filed an appeal before
the Access to Information Tribunal in January 2014. Prior to a hearing being held, the Minister of Finance
and Planning issued a Certificate of Exemption on January 22, 2014 which exempted from disclosure the
technical proposals for the port development, the Memorandum of Understanding between the China
Harbour Engineering Company (CHEC) and the Government of Jamaica and other draft agreements. A
second Certificate of Exemption was issued in May 2014 after a subsequent request was made for a copy
of the Framework Agreement between CHEC and the Port Authority. The Access to Information Tribunal
does not have jurisdiction to hear an appeal where the information is the subject matter of a Certificate
of Exemption.61 The applicants therefore had to resort to filing an action in the Supreme Court to obtain
information. On October 23, 2014, by consent of the parties, the court quashed two of the three certificates
issued by the Minister of Finance in relation to JET’s request for information dated October 3, 2014 on the
basis that the Minister did not have the jurisdiction to issue the Certificates. The court will hear arguments
concerning the exemptions claimed by the Port Authority of Jamaica on June 3 and 4, 2014.
Timeliness
Proactive dissemination and responsiveness to requests for information were rated as “poor”. Despite the
existence of the right to obtain information and legal requirement for a maximum (unless extended) thirty
day period for a response to a request, access to some information that had been requested as early as
September 2013 was refused. As previously indicated exemptions within the Act have also been relied
on to withhold public disclosure of information. The government organised a “Logistics Hub 101” from
the Caribbean Maritime Institute and sessions at the Jamaica Conference Centre in December 2013, some
four months after the project had been announced in the media. The government held a meeting in May
2014 in Old Harbour Bay (a community close to the location of proposed port) but this meeting disclosed
no substantive information about the development of the port and was held about two months after
the government signed a Framework Agreement for the port development and after the developer had
received a licence to conduct preliminary surveys at the site.
Cost and Affordability
The indicator for cost and affordability was rated as “poor”. While limited information such as the Scoping
Study of the Portland Bight Protected Area can be obtained online free of cost on the website for the Port
Authority of Jamaica, other information would have to be obtained using the ATI Act. Although the cost for
copies under the Act is JMD$10 per page, the process to obtain information requested and refused in this
case study was costly and time consuming due to the need to obtain legal representation to file an action
in the Supreme Court challenging the issuance of the Certificates of Exemption.

61 Section 32(6)(b) of the Access to Information Act 2002
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Fairness and Equitability
The issuance of the Certificates of Exemptions has circumvented the Access to Information process and
deprived the applicants of a right to a hearing before the Access to Information Appeals Tribunal. The
appeal that had been filed with the Tribunal was halted pending the outcome of the court action to obtain
information.

4.8 MAIN FINDINGS ON ACCESS TO INFORMATION
Jamaica is currently ranked 43 out of 98 countries in terms of the comprehensiveness of Jamaica’s Access
to Information law.62 The examination of these case studies reveal that the scope and quality of access
to environmental information is generally good in theory, due to the existence and use of the Access to
Information Act. In practice, however, implementation of the Access to Information Act reveals deficiencies
in the following areas:
1.

Accessing information on major developments can be costly and time consuming in practice: Citizens
and non-governmental groups have made good use of the Act in the years since its implementation.
In practice, however, there appears to be a trend in refusals to provide access to documents
related to major developments. As was evident from the case study on the Transshipment Port,
information can still be withheld from the public if it is deemed to fall within exempt categories. The
procedure for challenging this is costly and time consuming, as it has to take place via the courts.

2.

Dissemination of information on the impacts of industrial facilities on the environment is limited in
practice: The systems in place for the generation, collection and integrated management of information
on the impacts of existing and proposed industrial facilities and proposed developments are generally
good. There are laws in place to ensure monitoring of discharges to the air, land and water. However,
the extent of information that is generated is dependent on whether such activities are licensed. In
the case of the Riverton Waste Disposal Site which was operating without an environmental permit for
several years until 2014, there is little information about the impacts of this facility on the environment
and it was not until the fires erupted that some air quality information was produced and disseminated
to the public.

3.

Marginalised groups have limited opportunities to obtain information: The typical method used
to disseminate environmental information is the internet. This is not an accessible format for many
Jamaicans, in particular poor and vulnerable groups, who do not have access to internet.63 According
to a survey by Internet World Stats conducted in 2013, only 54% of Jamaicans had access to the
internet. With regards, to monitoring of rivers and facilities, it was also noted that information when
not available online is held within the offices for environmental agencies which are located in Kingston.
This is also a disadvantage for persons who live in western, northern and eastern parishes outside of
Kingston. Certain groups (such as poor and rural groups) will continue to be excluded from receiving
certain types of information if hard copies are not made readily available in accessible locations
islandwide. These locations include Parish Councils and local libraries. Information management
in relation to the monitoring of rivers and dissemination of national reports is problematic. There is
infrequent monitoring of rivers and information is not readily available nor disseminated to the public
or communities directly reliant on these rivers.
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4.

Proactive dissemination of information, even in an emergency, is poor. There are minimal legal
requirements for government agencies to proactively disseminate environmental information.
Information is generally shared in response to requests for information made under the Access
to Information Act. Across the Access to Information case studies, information that was provided
proactively was not in a timely manner. In the case of the Monymusk Sugar Factory, it was noted that
while the facility had been licenced to ensure the monitoring of air emissions, in practice public access
to this information is not being provided online as with other licensed facilities. In the case study
examining the operation of the Riverton Waste Disposal Site, information on air quality was produced
and disseminated to the public only in 2012 after a series of emergency fires over a number of years.

62 Global Right to Information Rating, http://www.rti-rating.org/country_rating.php
63 Internet Usage, Facebook Subscribers and Population Statistics for all the Americas World Region Countries December 2013, Internet
World Stats, available at http://www.internetworldstats.com/stats2.htm
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CHAPTER FIVE
PUBLIC PARTICPATION
5.1 Introduction
Public participation allows the government to seek input from a wide range of stakeholders with varying
views, concerns and knowledge which facilitates democracy and informed debate, legitimizes decisions
taken by the government and encourages accountability in governance. Meaningful public participation
requires providing the public with full information, an opportunity for early and direct engagement in the
decision-making process, adequate time periods for public comment and genuine consideration of public
concerns. An important challenge is demonstrating to the public how its diverse concerns were taken into
account in final decisions.
This chapter presents the assessment of public participation based on six case studies conducted. The
assessment explores the laws related to public participation and examines implementation through case
studies to determine whether public participation in the decision-making processes is inclusive, transparent
and meaningful. It considers the challenges entailed in applying the principles of public participation in the
implementation of environmental decisions for projects, policies and plans.

5.2 Assessment of Laws supporting Public Participation
The TAI Coalition assessed the scope and quality of
laws that provide public participation opportunities
and the degree to which they support meaningful
public participation in environmental decisions.
Overall, public participation opportunities prescribed
by law are very limited. Only a few environmental
laws related to the development of plans for forest
management and conservation, water quality
control and planning require authorities to provide
the public with information relating to the decisionmaking process and afford the public an opportunity
to comment before a decision is made. These laws
are also limited in that they do not prescribe detailed
procedures for public participation. Typically such
procedures are outlined in guidelines which may
or may not be adhered to. The result is an unclear
or limited public participation procedure that may
inhibit members of the public from effectively taking
advantage of public participation opportunities.

LAWS REVIEWED
• Natural Resources Conservation
Authority Act 1991
• Natural Resources (Prescribed
Areas) (Prohibition of Categories of
Enterprise, Construction and
Development) (Amendment) Order,
2003
• Town and Country Planning Act
1958
• Water Resources Act 1995
• Mining Regulations 1947
• Beach Control Act 1956
• Forest Act 1996

5.2.1 Public participation in project-level decisions
Major developments regulated by the NRCA
The most visible form of public participation in Jamaica is in the development approval process. The NRCA
can require a developer to prepare an EIA for specified types of development.64 An EIA is a procedure used
to assess the environmental impacts of a project before a decision is taken and is considered integral in the
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planning frameworks for over 100 countries.65 Circumstances under which EIAs can be requested in Jamaica
are very limited. The NRCA can only require a developer to conduct an EIA for types of developments
listed in The Natural Resources (Prescribed Areas) (Prohibition of Categories of Enterprise, Construction and
Development) (Amendment) Order, 2003 which require a permit from the NRCA. There is no mandatory
requirement for an EIA for any kind of development under any Jamaican law and whether an EIA is requested
is completely at the discretion of the NRCA.66 An EIA may also be requested for activities that entail the use
of the foreshore and floor of the sea.67
There is also no requirement for early engagement of the public prior to the preparation of an EIA which is a
further constraint to available opportunities for public participation. Where an EIA is required, the NRCA can
require public consultation in the form of a public meeting and/or disclosure of the EIA. This requirement
for public consultation is also not mandated by law but is contained in NEPA’s internal guidelines: The 2007
Guidelines for Conducting Environmental Impact Assessments and Guidelines for Conducting Public
Presentations.68
Water abstraction licences
The Water Resources Authority must publish a notice at least once in two successive weeks of a daily
newspaper, any application for a licence for water abstraction and use.69
Mining leases
The applicant for a mining lease must publish a notice in the Gazette and in a daily newspaper advertising
that the application has been made and giving particulars of the application to any person who has an
interest in the area. The mining lease cannot be granted until at least three weeks after the notice has been
published. There is, however, no requirement to publish a notice where the applicant for the mining lease
owns all the land to be covered by the lease.70
Notification of public meetings
The Guidelines are available online on NEPA’s website and outline a fairly detailed procedure for holding
public meetings complete with notifications and timelines to ensure effective participation. The developer/
consultant is required to give specific invitations to interested persons including non-governmental
organisations. A minimum of three notices should be published in a daily newspaper indicating that an EIA
has been prepared, the purpose, date, time and venue of the meeting and where the public can access the
EIA report. The first notice must be published at least three weeks prior to the date for the public meeting
to give the public adequate time to review the EIA and gather information on the project and the location.
There are no requirements that would prevent obscure placements e.g. regulating the size of the notice.
Access to information
The developer is also required to make the EIA available to the public by placing copies in community
locations such as the local parish library, parish council office and nearest NRCA Regional Coordinator’s
office. The presentation at the public meeting should be simple and concise, and provide information on
the EIA including the potential impacts, mitigation measures, associated costs and inform the public how to
access monitoring results during construction and operational phases. Verbatim notes must be taken and
submitted in seven days. The public is given 30 days after the public meeting to submit their comments on
the EIA to NEPA.

64
65
66
67
68

Section 10 of the Natural Resources Conservation Authority Act 1991
Neil Craik, The International Law of Environmental Impact Assessment: Process, Substance and Integration (CUP, Cambridge 2008), 23
Section 10 - Natural Resources Conservation Authority Act
Section 11 (b) - The Beach Control Act
National Environmental Planning Agency Guidelines for Conducting Environmental Impact Assessments (2007), 14, available at
http://www.nepa.gov.jm/publications/guidelines/index.asp (last visited June 30, 2010
69 Section 24 of the Water Resources Regulations (Third Schedule of the Water Resource Act)
70 Section 25 of The Mining Regulations
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Dispensation of Comments
Although the Guidelines are fairly comprehensive, they are silent as to whether and the extent to which
these comments should be taken into account in the final decision and there is no requirement to provide
reasons for any decision taken or disclose feedback obtained during the process. The lack of formal binding
procedures for the EIA process has resulted in the application of the guidelines on a case-by-case basis
leading to an unpredictable process and one which has been deemed flawed by the Supreme Court in two
court cases.71 In 2011, the Government of Jamaica began the process of developing drafting instructions
for the preparation of EIA regulations. This is one of the case studies examined in the report.
5.2.2 Public Participation in Regulatory Decisions
Other environmental laws include provisions that require the relevant authorities to notify and/or consult
the public on regulatory decisions relating to the use and management of water and forest resources,
mineral exploitation and use of the foreshore and floor of the sea. Public participation requirements in
these laws are very limited. Many of these laws require public notification of the decision-making process
by publication in a Gazette. The Gazette is Jamaica’s official public record and as a method of notification
is highly ineffective. The Gazette is not disseminated to the general public and copies would have to be
obtained from the Jamaica Printing Services.
The Gazette contains numerous notifications related to all aspects of government decision-making and
if the public does not know the date of publication in the Gazette, it is virtually impossible for them to be
effectively notified.
Development Plans
Public participation is required in the development and approval of Development Plans. The Town and
Country Planning Authority must publish a notice of the provisional development order in the Gazette
and in three issues of a daily newspaper at internals of between 7 – 10 days. Copies of the provisional
development order and Plan must be places in a convenient location for inspection by the public free of
cost. “Interested persons” defined as people who own land or water rights on land that is the subject of
the order can submit objections to the provisional development order by written notice to the Town and
Country Planning Authority.72
Forest Management and Conservation Plans
The Conservator of Forests must make the Draft National Forest Management and Conservation Plan
available for public comment before finalisation. The method of public participation are within the
discretion of the Conservator.73
Water Quality Control Plan
The Water Resources Authority must publish proposals for preparation of the draft Water Quality Control
Plan at least once in the Gazette and once in two successive weeks in a daily newspaper and to publish a
notice of the time and place that representations can be made. The notice must be 30 days. A local inquiry
can also be held.74
71 The Jamaica Environment Trust v The Natural Resources Conservation Authority et al, Supreme Court of Jamaica unreported judgment
delivered October 13, 2011. Claim No. HCV 5874 of 2010.
The Northern Jamaica Conservation Association et al v The Natural Resources Conservation Authority et al., Supreme Court of Jamaica,
unreported judgment delivered May, 16 2006. Claim no. HCV 3022 of 2005.
72 Section 5(3) of the Town and Country Planning Act
73 Section 16 of the Forest Act
74 Section 40(3) of the Water Resources Act
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Declaration of Forest Reserves
The responsible Minister must publish in a Gazette or any other medium he thinks fit, his intention to
declare, revoke or vary an order for a forest reserve and invite public comments. The publication must be
done at least 90 days prior to taking the decision.75

5.2.3 PARTICIPATION PROCEDURES IN THE POLICY-MAKING AND LEGISLATION
There are no statutory requirements for public participation in policy-making and the creation of
environmental laws. As with the EIA process, public participation opportunities for policy-making and
creation of laws are guided by non-binding guidelines. Jamaica’s Cabinet Office has introduced Guidelines
for Policy Development which reaffirms the practice that draft policies once approved by the responsible
Cabinet Committee as a Green Paper will be used as the basis for consulting stakeholders and the general
public. These Guidelines for Policy Development are not publicly available but do state (how do we know
this) that such consultations should be guided by the Consultation Code of Practice for the Public Sector
which is available online.76 This Consultation Code sets out six minimum rules that should be followed for
public consultations on proposed policies. These are:
1) Develop clearly structured proposals
2) Make consultation material concise, easily understandable, and widely accessible
3) Facilitate the ability of stakeholders to participate in consultations
4) Give feedback on responses and the consultation process
5) Monitor the effectiveness of consultations within your Ministry
6) Follow policy-making best practice guidelines in the development of proposals
The Code also states that, among other things, authorities should allow for a minimum period of eight
weeks from the presentation of the policy to the close of the consultation period to ensure that adequate
time is allotted for feedback. There is some monitoring to ensure compliance with the Code, as in cases
where the minimum timeframe is not met, the responsible Minister must provide an explanation to the
Cabinet. Draft legislation may be subject to public consultation at the discretion of the Government.

5.3 CASE STUDY: REGULATORY DECISIONS
The TAI Coalition assessed the effectiveness of public participation laws and practice in relation to
Regulatory Decisions by reviewing case studies of the Boundary Study of Cockpit Country and the Proposed
Environmental Impact Assessment (EIA) Regulations.
Regulatory decisions are decisions made by governmental organizations that typically include changes
in approaches to national problems through the introduction of rules and regulations. Extensive public
participation in regulatory decisions is ideal as these decisions tend to have a great impact due to their wideranging scope and application to the general public. Many of these decisions can impact the environment
and public health.
Scope and Quality of Access
The laws relating to the scope and quality of public participation in these case studies were rated from
“intermediate” to “worst”. A score of “worst” is attributable to the absence of laws that would require the
government to provide opportunities for public participation in these case studies. The “intermediate” score
is attributable to the government’s practice of embarking on consultations even in the absence of laws
requiring consultation.
75 Section 10 of the Forest Act
76 Consultation Code of Practice for The Public Sector, available at http://www.cabinet.gov.jm/files/Code%20of%20Consultation.pdf
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With regards to the Boundary Study for Cockpit Country, there is no specific law that requires public
participation in the process to declare protected areas, although the NRCA is required to publish the
order declaring the protected area once in a daily newspaper .77 The 1997 Policy for the National System
of Protected Areas outlines a general process for community participation in the decision-making process
through workshops, community meetings and other means to identify community issues, interests and
needs. Irrespective of the lack of enabling legislation, numerous meetings (20 in all) and stakeholder
interviews were held across the Cockpit Country and in Kingston on the issue of declaring a boundary for
Cockpit Country. The TAI researcher noted, however, that there many of the discussions were peripheral to
the matter of the boundary and community input on the boundary issue was not adequately sought.
The process for developing EIA Regulations is still in its early stages. NEPA prepared drafting instructions in
2011 and these are currently being finalised by the Ministry of Water, Land, Environment and Climate Change.
Although the general public has not been consulted on the content for these drafting instructions, the
Ministry and NEPA are still discussing aspects of these instructions as well as the scope of the consultations
to be undertaken.
Limits on Access
There were significant limitations on the dissemination of information related to the public consultation on
the Boundary Study. The decision-making process was unclear and stakeholders were not able to assess the
stages of proposed consultation and the time period for public comment prior to a decision being taken.
The outcome of the consultations was a report detailing the public input into the process, but this is not
available online and was only circulated to a limited number of stakeholders.
There were no limits on accessing copies of the drafting instructions for the EIA Regulations. This was
requested using the Access to Information Act and the information was received within the 30 day
period. Notwithstanding, there are limits on the opportunities for public participation in the decisionmaking process as the scope of consultations remains within the discretion of the Ministry of Water, Land,
Environment and Climate Change and has not yet been determined.
Timeliness
This case study was rated from “poor” to “worst” for timeframes for participation, notifications during each
stage of the decision-making process and dissemination of public comments after the consultation. This
was largely due to absence of laws on public participation and lack of clarity and understanding about the
decision-making process for declaring the boundary study.
Cost and Affordability
The indicators for cost and affordability were rated as “best” in relation to the Boundary Study for Cockpit
Country case study. Copies of the Boundary Study were disseminated and circulated widely to stakeholders.
Having 20 public meetings island-wide contributed to making attendance affordable for community
members. In some cases, transportation costs for participants were paid for by the consultants who
undertook the public meeting. With regards to the EIA Regulations case study, costs in this process are not
applicable as no public consultation has started.
Fairness and Equitability
The indicators were generally rated as “poor”. Little effort was made to make the documentation readily
available to the general public for the Boundary Study for Cockpit Country. There are no issues related to
fairness and equity in relation to the EIA Regulations case study, as no public consultation has started for
this process.
77 Section 5(2) of the Natural Resources Conservation Authority Act 1991
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5.4 CASE STUDY: PROJECT LEVEL DECISIONS
The TAI Coalition assessed the effectiveness of public participation laws and practice in relation to projectlevel decisions by reviewing the case studies of the Coral Springs Housing Development in Trelawny and
the Transhipment Port at Goat Islands in the Portland Bight Protected Area.
The universally accepted method for public participation in project level decisions requires the developer to
provide the general public with information on the proposed project and its impacts with the opportunity to
make representations. This is usually done through the use of the EIA process. The exchange of information
between the stakeholders, the general public, affected communities, interest groups, government and
developers is widely recognized as a key component for the effectiveness of the EIA process in ensuring
sustainable development.
There are many advantages to incorporating public participation in the development approval process.
While EIA studies tend to be technical in nature, public participation brings a human subjective perspective
which allows marginalised groups and those directly affected by a proposed project to provide value
judgements about potential risks. Public participation also deepens the analysis of proposed projects
leading to technically more accurate decisions by ensuring that decision-makers capture relevant
information from a wide cross-section of stakeholders. Well organized public participation can also reduce
opposition to projects or proposals.
Scope and Quality of Access
The laws relating to the scope and quality of public participation in these case studies were rated from
“intermediate” to “worst”. A score of “worst” is attributable to the absence of laws that would require the
government to provide opportunities for public participation in these case studies or to require the
government and developers to proactively provide information prior to a project’s commencement.
The “intermediate” score is attributable to the government’s practice of embarking on consultations and
reliance on NEPA’s internal guidelines for Public Presentations. In relation to the Transhipment Port case
study, an assessment was done of the extent to which the government held public participation sessions
at all stages of the decision-making process and organised consultations so as to actively solicit and
capture public input. This was accordingly rated as “poor”. The developer for this project applied for and
received a beach licence to conduct a preliminary engineering survey and drill boreholes at Goat Islands
in Marcy 2014. There was no public consultation on this beach licence application, even though relevant
legislation (the Beach Control Act) authorizes the NRCA to require an EIA for this activity. Repeated calls
by environmental groups for consideration of an alternative site have been ignored. Two requests by the
Jamaica Environment Trust to appear before Parliament on this issue have not been granted.
Limits on Access
There are significant limitations on the dissemination of information related to public consultation in these
case studies due to the lack of legislation requiring proactive dissemination. There is a general right to access
this typeof information using the ATI Act provided that persons are aware of the existence of the relevant
information and the fact that a project is being proposed. One stakeholder who attended a public meeting
of the Coral Springs Housing Development noted that, prior to the publication of the notice for the public
meeting in the daily newspaper, she was unaware of details regarding the project and public participation
opportunities. This is despite the various channels of access for obtaining information as the EIA was made
available in different locations (e.g. Parish Library, Parish Council, NEPA office and NEPA website). In the case
of the Transhipment Port, limitations on access include refusals and delays in responding to requests for
information.78

78 For further information, see the assessment of this case study under Access to Information.
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Timeliness
Notwithstanding the absence of a legal framework for public participation in project level decisions, the
length of the public comment period (30 days) in the case of the Coral Springs Housing Development was
deemed sufficient and rated as “good”. There was no dissemination of public comments received during
and after the public consultation process or reasons provided for the decision taken. In the case of the
Transshipment Port case study, there have been excessive delays in the provision of information requested
and in many instances information still has not been provided. There is no provision for public participation
prior to decision making and public consultation has yet to take place.
Cost and Affordability
The costs and affordability of participating in both case studies were limited. Participation might have been
inhibited by ability to obtain copies of the project documents either in hard copy or by needing internet
services. There were also transportation costs to attend the public meeting for the Coral Springs Housing
Development meeting. In the case of the Transhipment Port case study, the need to file a legal action in
court to obtain information on the proposed development was a significant obstacle.
Fairness and Equitability
As it concerns the Coral Springs Housing Development, no special provisions for marginalised persons were
made. The government’s decision to issue Certificates of Exemption in the case of the Transhipment Port
has circumvented the public’s right to appeal the refusal of information before the Access to Information
Appeals Tribunal.79

5.5 CASE STUDY: POLICY-MAKING DECISIONS
The TAI Coalition assessed the effectiveness of public participation laws and practice in relation to policymaking Decisions by reviewing the case studies of the Minerals Policy and the Protected Areas System
Master Plan (PASMP).
Public Participation in policy-making decisions are essential as these decisions tend to have wide reaching
impacts on the management and protection of the environment. Polices create an overarching regulatory
framework and often laws are developed and guided by the objectives of these policies. Policy-making
decisions typically include government policies and plans, for example plans for land use or development
of sectoral policies. These case studies were chosen for their economic and environmental significance and
for being representative of typical public participation processes on policy-making.
Scope and Quality of Access
The laws relating to the scope and quality of public participation in these case studies were rated “worst”.
A score of “worst” is attributable to the absence of laws that would require the government to provide
opportunities for public participation concerning these case studies or to require the government and
developers to proactively provide information to the public about the intention to start the decisionmaking process.
The government’s practice of public participation in the Minerals Policy case study was rated from
“intermediate” to “best”. The government placed notices in the newspaper alerting the public about the
scheduled days and venues for the public consultation on the Minerals Policy. After a round of public
meetings were held in 2008, the draft policy was revised to include comments received and another set of
meetings were held in 2011. Twelve meetings island-wide in 2008 and nine public meetings were held in
79 For further information see the assessment of this case study under the Access to Information category.
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2011. The government had also formed a committee (The National Minerals Policy Working Group) during
the early stages of the policy. This committee included 40 representatives from the sector, environmental
groups such as Jamaica Institute of Environmental Professionals (JIEP) and communities. This committee
helped to develop the draft policy almost to its final stage. It should be noted that the final policy has not
yet been approved by Cabinet. In contrast the government practice in relation to the PASMP was rated as
“intermediate”. The government has held several consultations over the last five years (2008, 2010, 2012,
2014), some of which were stakeholder consultations and not open to the general public.
Limits on Access
There is no legal requirement requiring a reasonable time frame for participation in the selected decisionmaking processes. Extensive access was provided for public participation in the Minerals Policy by holding
public meetings in several rural areas and providing access to the draft policy in Parish Councils and local
libraries. In relation to the PASMP case study, the Plan provides information about why the government is
proposing to develop a protected areas system master plan and why this is the best approach to manage
protected areas. Information about the decision-making process related to the PASMP is available on NEPA’s
website for the NEPA, but this not easy to locate and generally stakeholders felt that not enough had been
done to inform the public.
Timeliness
Notwithstanding the absence of a legal framework for public participation in policymaking decisions,
adequate notice of the public meetings to discuss the Draft Minerals Policy was given was given to members
of the public via various types of media to attend town meetings concerning the policy. A schedule of
meetings to be held over the course of one month was published in the newspaper: therefore the notice
period for members of the public ranged from two weeks to one month depending on which meeting
persons would attend. The adequacy of notice periods, comment periods and dissemination of comments
received in the PASMP case study were rated as “intermediate” to “poor”. This was due to the short notice
period for public consultation meetings on the PASMP. One stakeholder noted that they had still not
received feedback on their comments submitted during the 2012 consultation.
Cost and Affordability
The costs and affordability of participating in the Minerals Policy case study was scored as “intermediate”.
Costs of participation were relatively low - as in 2008 and 2011, 12 and nine public meetings were held in
rural areas respectively. In comparison, the costs of public participation in the PASMP case study was scored
as “poor” as only two meetings were held for the 2012 and persons who wanted copies of the draft policy
and PASMP would have to pay to obtain hard copies from government offices or needed to have internet
service to download it from the Ministry’s website.
Fairness and Equitability
As it concerns the Mineral Policy, the low costs of participation and extensive public meetings contributed
to a score of “intermediate” to “good” for indicators related to fairness and equitability. Comparatively,
indicators for fairness and equitability for the PASMP were scored as “poor” as limited efforts were made to
engage a wide cross-section of the public including marginalised groups such as the poor and those living
in rural areas. Notice of these meetings were advertised on the website for NEPA and invitations sent to
specific stakeholders. Through its website, NEPA invited comments on the draft PASMP and posted a copy
of the plan available for downloaded.
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5.6 CONCLUSION
Examination of these case studies reveals that the scope and quality of public participation is generally poor. There
is no legal requirement for public participation in decisions related to projects, policies and plans as highlighted
in the case studies. The practice in implementing public participation appeared inconsistent across the case
studies. With regards to opportunities for public participation for projects (e.g. The Corals Springs Housing
Development), implementation of procedures outlined in NEPA’s internal guidelines were shown to be generally
satisfactory for stakeholders. This resulted in the following practices: dissemination of information about the
project and likely impacts through EIAs, engagement with the public and opportunities to provide input into
the decision-making process through public meetings and public comment period. Specific challenges in
implementing public participation opportunities were:
1.

There is no legal requirement for public participation in environmental policies and most projects:
While there are a few laws that allow for public participation in the development of plans related
to the environment (e.g. Declaration of forest reserves, preparation of Water Quality Control Plans,
Development Plans), there is no legal requirement for public participation in decisions related to
projects and policies and the practice of consulting the public is inconsistent.

2.

Marginalised groups are excluded from participating in many decisions: The poor and people living
in rural areas are prevented from participating in many decisions as a result of the limited methods of
notification in the decision-making processes, dissemination of information and costs for participation.
The typical method used to notify the public and disseminate environmental information was the
internet which can exclude marginalised groups such as the poor and people living in rural areas who
may not have access to internet or easy access to central offices where information is often housed.

3.

There are no provisions to show consideration of public comments: In practice the National Environment
and Planning Agency has followed internal guidelines resulting in the dissemination of information
about projects and likely impacts through EIAs and the provision of opportunities for public input
through public meetings and a thirty-day comment period. The guidelines are not comprehensive,
however, and do not cover all aspects of public participation. Public participation cannot be considered
meaningful unless there is full consideration of public comments and evidence of this can only be
captured by providing the public with feedback and reasons for the decisions taken. There is no
provision for feedback received during public consultation or public disclosure of reasons for decisions.

4.

Procedures for decision-making and public participation are not unclear: In the case of the Coral Springs
Housing Development stakeholders shows unfamiliarity with the EIA process and concerns were raised
concerning the lack of public notification of projects and dissemination of related information prior to
the preparation of EIAs. Public participation opportunities for regulatory and policy-making decisions
are comparatively worse. Although there is a Consultation Code of Practice that should guide the
government, the practice in the case studies (Boundary Study for Cockpit Country and Environmental
Impact Assessment Regulations) showed the absence of a clear decision-making process that would
allow the public to understand each stage, timelines and opportunity for public comments. In the case
of the Boundary Study for Cockpit Country there was limited dissemination of the inputs received from
the consultations and stakeholders were unsure of the outcome and next stages after consultations
had been concluded.
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CHAPTER SIX
ACCESS TO JUSTICE
6.1 INTRODUCTION
Access to justice refers to the ability of aggrieved persons to seek relief from an independent and impartial third
party (e.g. a court, tribunal or other forum). Access to justice for environmental matters is critical for ensuring
good governance and accountability. This is particularly important for marginalised groups such as low-income
communities that are often disproportionately exposed to pollution and other environmental risks. Barriers to
access to justice can include high legal costs, lack of available forums for redress, lengthy delays in decisions from
these forums and overly formal or legalistic procedures.
This chapter presents the assessment of access to justice based on four case studies conducted. It considers the
challenges entailed in accessing justice for environmental matters. It draws on evidence from case studies to
determine to what extent mechanisms for access to justice exists for claims that address denial of access rights
(access to information and public participation) and whether there are any barriers within the legal system. The
chapter provides an analysis of the main findings of the case studies by examining the scope, quality, limits,
efforts and effectiveness of access to justice.

6.2 ASSESSMENT OF LAWS SUPPORTING ACCESS TO JUSTICE
The TAI Coalition assessed the scope and quality of
laws and the degree to which they support access
to justice in claims that address access rights and
environmental harm. Jamaica’s legal framework is
clear and supportive of access to justice in general.
While there are clear access to justice provisions
that support access to information, the provisions
for public participation claims are not so clear,
there are severe limitations in bringing claims for
environmental harm and non-compliance with
environmental laws.

LAWS REVIEWED
•
•
•
•
•
•
•
•
•
•

Access to Information Act 2002
Charter of Fundamental Rights and Freedoms 2011
Civil Procedure Rules of Jamaica 2002
Legal Aid Act 1997
Natural Resources Conservation Authority Act 1991
Town and Country Planning Act 1958
Water Resources Act 1995
Mining Act 1947
Beach Control Act 1956
Forest Act 1996

6.2.1 Access to Justice in Access to Information Claims
The ATI Act provides a comprehensive channel for redress for denials of information before an independent
forum. Any person who has requested information using the Access to Information Act and has been denied this
information can ask the relevant public authority to conduct an internal review. The internal review is conducted
by the principal officer of the public authority or responsible Minister or Permanent Secretary.80 If after a period
of 30 days, the decision from the internal review turns out to be unfavourable for the applicant, an appeal can be
made to the five-member Access to Information Appeals Tribunal.

80 Section 30 of the Access to Information Act
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There are some limited provisions within the Second Schedule of the ATI Act which seek to ensure independence
and impartiality of the five members of the Tribunal. The members are to be appointed by the Governor General
after consultation with the Prime Minister and Leader of the Opposition. Members are appointed for five years.
The circumstances under which the appointment of members of the Tribunal can be terminated are limited
and specified in the Act: unsound mind, ill health, bankruptcy, conviction of offences involving dishonesty
and sentences to death or imprisonment or failure to carry out functions under the Act. The remuneration and
allowances for the members of the Tribunal are determined by the Minister responsible for public service.81
The public has a clear description of the appeals procedure as this is set out in the Access to Information
(Appeal Tribunal) Rules 2005 which is available online on the websites for the Ministry of Justice and Access
to Information Unit. The appeal must be made within 60 days of notification of the decision or expiry of the
30 day period.82 These Rules require that the Tribunal’s decision must be in writing and sent to the parties
not later than 21 days after the date of the decision.83 Appeal hearings must be in public and decisions
must be published in the Gazette or daily newspaper.84 Parties can apply for judicial review of the decision
of the Appeals Tribunal. Applications for judicial review are heard before the Supreme Court of Jamaica. A
limitation in the appeals process is that there is no specified time period during which the Tribunal must
make its decisions. Decisions could therefore remain outstanding for lengthy periods of time, which could
also compromise opportunities for appealing these decisions by judicial review.
6.2.2 Access to Justice in Public Participation Claims
Claims can be brought to challenge the public participation procedures in limited circumstances by making
an application for judicial review to the Supreme Court of Jamaica. Judicial review is based in common law
and gives citizens the general right to challenge decisions of public authorities on limited grounds which
include unreasonableness, procedural impropriety and illegality. Judicial review does not allow the court to
substitute its own decisions for that of the public body, but the court can review the legality of a decision,
where for instance the decision-maker failed to take into account relevant considerations or acted outside
of its authority. Legal representation is typically needed to bring a claim for judicial review and the high
associated legal costs can be prohibitive and exclude poor and marginalised groups.
The procedure for applications for judicial review is set out in Part 56 of the Civil Procedure Rules of Jamaica
2002 (CPR). The applicant for judicial review must first obtain permission from the court to make the
application and such applications should be made promptly or within three months of the date of the
decision.85 The applicant, who can be a person, body or group, must satisfy the “standing” requirements by
showing sufficient interest in the subject matter of the application.86 Those with sufficient interest are wide
ranging and the CPR states that these include persons who have been adversely affected by the decision
which is the subject matter of the application. Applicants that are bodies or groups can show sufficient
interest if they:
1.
2.
3.

Act on the request of a person/s who have been adversely affected by the decision; or
Represent the views of its members who may have been adversely affected by the decision; or
Can show that the matter is of public interest and they possesses expertise in the subject matter.87

6.2.3 Access to Justice in Environmental Harm Claims
Generally claims can be brought in the Supreme Court for environmental harm only where private parties’
interests (e.g. property or land) are involved. These claims are usually based in common law. Actions of
nuisance or negligence and can be brought by those who suffered harm directly.
With the introduction in 2011 of Jamaica Charter of Fundamental Rights and Freedoms, avenues for redress
have been significantly broadened. The Charter of Rights provides for the right to “enjoy a healthy and
productive environment that is free from the threat of injury or damage from environmental abuse and
degradation of the ecological heritage”. This right can be enforced not only for harm that has occurred but
also where there is the threat of harm. Of significance is that it allows persons to bring actions to protect
public natural resources such as forests and national parks irrespective of whether persons have direct
interests in or ownership of these lands.
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Any person who alleges that a constitutional right (including the right to a healthy environment) is or is likely
to be breached can apply to the Supreme Court for redress. The type of relief available for constitutional
claims is not specified and the Court is empowered by the Charter to grant any orders it regards as necessary
to enforce the right.88 In addition, any person authorized by law, or a public or civic organization, with the
Court’s permission, can apply to the Supreme Court on behalf of aggrieved persons for a declaration that
any legislative or executive act contravenes the provisions in the Charter.89 This opens the door for nongovernmental organizations to apply for redress on behalf of persons who would not have the resources to
bring actions on their own.
6.2.4 Access to Justice in Non-Compliance Claims
There are no statutory provisions within Jamaica’s legal system that provide persons with general access
to administrative or judicial procedures to challenge acts and omissions by private persons and public
authorities that breach environmental laws. The public can, however, bring claims for judicial review for
breaches of environmental law under the ground of “illegality”.
6.2.5 General Limitations
There is no legal aid or other financial assistance mechanism which would remove or reduce financial and
other barriers to access to justice for environmental cases. The Legal Aid Act provides for legal services for
citizens who are not able to afford the services of an attorney. A means test is done to ascertain whether or
not that person qualifies for legal aid assistance.90 The Legal Aid Act covers both criminal and civil matters,
but not all matters fall within the ambit of the Act, including offences under the Dangerous Drugs Act and
environmental matters.
Applicants for judicial review, constitutional actions or other administrative orders must bear the legal
expense for initiating litigation which can prove prohibitive. It should be noted, however, that the general
rule as it relates to applications for administrative orders is that if unsuccessful, no order for costs may be
made against the applicant unless the court considers that the applicant has acted unreasonably in making
the application or in the conduct of the application.91
6.2.6 Recent developments in Access to Justice
In 2011, the Government of Jamaica drafted a policy to establish an Environmental Regulatory Authority
that would assume responsibility for compliance with environmental laws and permits. The policy also
includes a proposal to establish third party rights of appeal by creating a Tribunal to hear grievances from
citizens and interest groups regarding actions by environmental agencies and/or developers.92
6.3 CASE STUDY: ACCESS TO INFORMATION CLAIMS
The TAI Coalition assessed the effectiveness of laws and practice in the area of access to justice for denial of
access to information by reviewing the case study of access to information requests made concerning the
Falmouth Cruise Ship Pier.
81
82
83
84
85
86
87
88

Second Schedule of the Access to Information Act.
Sections 30 – 32 of the Access to Information Act
Section 16 of the Access to Information Act
Section 17 of the Access to Information Act
Rule 56.6 (1) and 56.3(1) of the Civil Procedure Rules of Jamaica
Rule 56.2(1) of the Civil Procedure Rules of Jamaica
Rule 56.2(2) of the Civil Procedure Rules of Jamaica
Section 19(1) and 19(3) of the Charter of
Fundamental Rights and Freedoms
89 Section 19 (2) of the Charter of Fundamental Rights
and Freedoms
90 Section 19 of the Legal Aid Act
91 Rule 56.15(5) of the Civil Procedure Rules of Jamaica
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92 Green Paper No 2 of 2012: The Establishment of an
Environmental Regulatory Authority, available at
http://www.japarliament.gov.jm/attachments/440_
Green%20Paper%20No.%202%20-%202010%20pt1.pdf
(Part 1)
http://www.japarliament.gov.jm/attachments/440_
Green%20Paper%20No.%202%20-%202010%20pt2.pdf
(Part 2).

The Access Initiative Assessment For Jamaica

November 2014

The ability of the public to access a forum to hear access to information claims is essential for enforcing
and protecting the right to information. The appeals process should be clear and inclusive and provide
an applicant with a remedy in a reasonable time frame. This is even more important for cases concerning
attempts to access environmental information, as such information is most valuable and useful when it is
received in a timely fashion in order to prevent or mitigate environmental damage.
Scope and Quality of Access
The laws relating to the scope and quality of access to information claims were rated from “intermediate”
to “good”. While the Access to Information Act establishes a forum to hear access to information claims and
provides a clear description of the procedure to bring these claims, there are several limitations in the scope
of access to this forum.
There is an Access to Information Appeals Tribunal which hears appeals where information requested has
been refused. Appeals must be filed within 60 days of notification of the refusal but the Tribunal has the
discretion to extend this time period if the delay in bringing the appeal is not unreasonable. In this case,
the appeal related to the denial of access to contracts between the Government of Jamaica and a private
cruise ship company for the construction and operation of a pier in Jamaica. The exemptions claimed by the
Jamaican Government were confidentiality and prejudice to commercial interests. The appeal was filed on
the 61st day after notification of the refusal give the date and there was no objection to the hearing of the
appeal. The appeal was heard by all five members of the Tribunal despite legal provisions that permit one
member to hear appeals. The Tribunal has the power to call for and inspect exempt documents as well as
make any decision which could have been made on the original application for information.93 In the case
study the Tribunal exercised this power to examine the contracts in question at the offices of the public
authority.
Limits on Access
There are some limitations in the jurisdiction of the Tribunal to hear access to information appeals. The
government can issue Certificates of Exemption under the Access to Information Act for documents
and this acts as a type of absolute exemption.94 The Tribunal is precluded from nullifying a Certificate of
Exemption and therefore cannot order the release of documents where one has been issued.95 A serious
limitation is that the Tribunal cannot order any sanctions on public authorities for breach of the Access to
Information Act. The hearings are open to the public, but no notices or schedule of hearings are published
so in practice, the public is unaware of the hearings.
Timeliness
The timeliness of access to justice in access to information claims was scored from “intermediate” to “worst”.
The law does not provide a timeframe for the Tribunal to give its decision after hearing an appeal. In this
case study there was a considerable and protracted delay. The appeal was filed in January 2013 and due to
delays in arriving at a mutually agreeable date for attorneys for the parties and the cruise shipping company,
which successfully claimed they had a right to be heard by the Tribunal, the appeal hearing was not heard
until November and December 2013. The Tribunal still has not given its decision on the appeal as at August
2014, some eight months after the appeal was heard.
Cost and Affordability
The cost and affordability of participating in the appeals process was scored as “poor”. Although there are
no prescribed costs within the legislation for bringing an appeal, in practice the appeal process (including
forms and procedures) are legalistic in nature and make it difficult for an appellant to file an appeal without
the assistance of an attorney. There is also the cost for preparing multiple copies of documents in support
of the claim for all five members of the Tribunal.
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Fairness and Equitability
Indicators related to fairness and equitability were scored generally as “poor”. Although the Access to
Information Act describes the procedure for filing an appeal, this procedure is very formal and legalistic in
nature with requirements to complete and submit a Notice of Appeal stating the grounds in law and fact for
the appeal. In practice, representation by an attorney is needed to bring an effective access to information
claim. This is a serious obstacle to marginalised and vulnerable groups.
Another limitation is that although the Act states clearly that the burden of proof in the appeals process
is on the public authority that refused to provide the information, 96 it is the appellant (the applicant for
information) who has to file the Notice of Appeal setting out clearly the grounds for appeal and at the
hearing of the appeal in this case study, the Tribunal requested that the appellant present their case at the
start of the hearing after which the public authority was required to provides its response.

6.4 CASE STUDY: PUBLIC PARTICIPATION CLAIMS
The TAI Coalition assessed the effectiveness of laws and practice in the area of access to justice for public
participation claims by reviewing a case study of the Palisadoes Highway development.
The ability of the public to access a forum to hear public participation claims is considered in this case
study. Having a forum for redress affords the public with the opportunity to enforce public participation
procedures for activities that have the potential to affect their lives. Public participation claims can be
brought to cover a range of actions by public authorities including issues with notifications to inform the
public of projects and procedures to obtain public input.
Scope and Quality of Access
The laws relating to the scope and quality of public participation claims were rated from “intermediate”
to “good”. There are no statutory provisions for bringing public participation claims and such claims fall
under the area of judicial review. As mentioned previously, judicial review claims are only heard by the
Supreme Court of Jamaica. Information regarding rules of procedure for judicial review is outlined in the
Civil Procedure Rules, 2002. Although available to members of the public, these Rules are not written in lay
language and are intended to guide the legal profession.
As a forum, the Supreme Court scored “good” for independence and impartiality. Conditions for security
of tenure are enshrined in the Constitution of Jamaica. Judges are appointed by the Governor General
and have tenure until age 70. They are required to recuse themselves in circumstances where a conflict of
interest exists.
Access to this forum to hear the public participation claim in this case led to court declarations that the
government agencies had breached the legal standard for consultation and breached the legitimate
expectation that all environmental information about the development at Palisadoes would be disclosed to
the public. Judicial pronouncements were also made on the need for an environmental permit where any
four lane highway is being contemplated. This decision was remarkable in that in the absence of legislative
requirements, the Court was able to clarify procedural requirements for public consultation.

93
94
95
96
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Section 32 (6) and 32(7) of the Access to Information Act
Section 23 of the Access to Information Act.
Section 32(6)(b) of the Access to Information Act
Section 32(5) of the Access to Information Act.
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Limits on Access
The Supreme Court is the only forum available to bring a claim of this nature and anyone who wishes to bring
a claim must show that they have sufficient interest as an affected party. In this case study, the development
was being done in a public space, indeed within a protected area, and the Jamaica Environment Trust
was therefore able to satisfy the court that it had sufficient interest. The Civil Procedure Rules allow for
organisations to file a claim for judicial review if they can show that the matter is of public interest and they
have expertise in the subject matter.
Timeliness
The timeliness of access to justice in access to information claims was scored as “good”. Although the law
provides no specific timeframe for the Court to make its decision, the claim in this case study proceeded
in a very timely manner. There were minimal delays resulting in a final decision being handed down in less
than a year.
Cost and Affordability
Scoring for this indicator was rated as “poor”. In this case study, the costs of the claim were generally
affordable for the civil society organisation that brought the claim as they benefitted from having an
attorney on staff. In other circumstances, the initial costs to retain the services of an attorney may prove
prohibitive for a claimant. In this case study, the total legal costs of the Claimant as filed in their Bill of Costs
amounted to $1,033,061.66.
Fairness and Equitability
Most fairness and equitability indicators were generally scored as “good” with the exception of the issue of
costs and accessibility for the general public. The forum is available for all members of the public provided
that they can show sufficient interest and have the funding to retain the services of an attorney. There were
no incidences of intimidation in the case that could have prevented stakeholders from effectively bringing
the claim and the proceedings were transparent and open to the public.

6.5 CASE STUDY: ENVIRONMENTAL HARM CLAIMS
The TAI Coalition assessed the effectiveness of laws and practice in the area of access to justice for environmental
harm claims by reviewing a case study of the Neola Ship Grounding case. This case study concerned a ship
grounding event that led to damage to coral reefs. The claim was filed for negligence. The common law duty of
care gives rise to a claim in negligence where the appropriate level of skill is not exercised. In addition, various
pieces of subsidiary legislation (The Port Authority (Compulsory Towage) Harbour of Kingston) Directions;
The Pilotage (Waiver of Compulsory Pilotage) Regulations; The Shipping (Collision Prevention and Signals of
Distress) Regulations and the Collision Prevention and Signals of Distress Regulation were relied upon by the
Claimants. It should be noted that prior to the introduction of the constitutional right to a healthy environment,
the law did not provide members of the public with the right to bring an action for environmental harm where
their private rights were not affected.
Scope and Quality of Access
The laws relating to the scope and quality of access to justice in environmental harm claims were rated
from “intermediate” to “good” in this case. The law provides adequate avenues by which the Government
may bring claims for damage to natural resources, while claims by the public are limited to cases where
private party interests have been affected. The type of claim in this case study was an action claiming
negligence. These claims are made in the Supreme Court and decisions from that court may be appealed to
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the Jamaican Court of Appeal. The trials are open to the public. The tenure and impartiality of judges arising
from rotation at various stages of the claim allows for proper access to justice.
Limits on Access
While there is and Admiralty Division in the Civil Registry that may deal with claims regarding damage to
Jamaica’s natural resources, there is no specific forum to hear environmental claims only. This type of claim
for damages to marine resources could have also been initiated under provisions of the Beach Control
Act, which allows the NRCA to apply to the Supreme Court for redress in this circumstance. A significant
limitation of this avenue for redress is that it does not allow individuals or private entities to initiate such
actions. Private entities and individual are restricted to bringing a claim for damage under the common law
actions (e.g. nuisance or negligence), provided the appropriate interest can be shown. The civil procedure
rules are also not generally known to the average individual thereby requiring the services of an attorney.
Timeliness
The timeliness of access to justice in environmental harm claims was scored from “poor” to “worst”. Though
proceedings in this case study were commenced in a timely manner, amendments to the pleadings,
settlement discussions, delays in responding to requests for information delayed the proceedings up to
trial. This claim was filed in 2001, the trial commenced in 2011 and a final judgement handed down in the
Supreme Court in 2013. The judgement was not handed down in time to resolve the principal concern
of the parties, as portions of the damaged area had been earmarked for dredging and were dredged
subsequent to the grounding of the vessel. Notwithstanding this, the Government received compensation
for the damage incurred.
Cost and Affordability
Scoring for this indicator was rated as “poor”. Due to excessive and unnecessary delays in the overall
proceedings, parties expended legal resources over a period of 12 years in pursuing this claim. This is by
no means affordable for the average litigant of limited means. Moreover, efforts must be made to deal with
claims for environmental damage in an expeditious manner, especially where there are pending plans for
development which may impact a party’s ability to assess the damage incurred.
Fairness and Equitability
Judges are appointed by the Governor General and required to recuse themselves from matters where
there is a potential conflict. In this particular case, the rotation of judges at various stages coupled with an
appropriate burden of proof led to fairness and equitability.

6.6 CASE STUDY: NON-COMPLIANCE CLAIMS
The TAI Coalition assessed the effectiveness of laws and practice in the area of access to justice for noncompliance claims by reviewing the case study of the Cabarita River claim.
Citizens can assist in the enforcement of environmental laws if they are afforded with the opportunity
and means to bring claims for non-compliance. In Jamaica, the law does not allow citizens this right of
access to a forum to bring non-compliance claims against private individuals or organisations although
claims for judicial review can be brought for actions of public authorities or failures to act. This case study
concerned a claim brought by one government agency against another government agency, although a
non-governmental organisation, the Jamaica Environment Trust, was permitted to present submissions in
the proceedings.
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Scope and Quality of Access
The laws relating to the scope and quality of public participation claims were rated from “intermediate”
to “good”. The NRCA can issue enforcement notices to organisations and persons in breach of the Natural
Resources Conservation Authority Act.97 These entities have the right to appeal to a Tribunal created for this
purpose under the Act.98 Only the NRCA, NEPA and the party bringing the appeal have the right to be heard
by the Tribunal. No other affected party has a right of appeal, but the Tribunal has the discretion to grant
others the right to be heard. In the Cabarita River case study, the NRCA and NEPA served an enforcement
notice on the Ministry of Agriculture and Fisheries and the Ministry subsequently appealed to the Tribunal.
The Tribunal’s decision was to uphold the notice which required steps to be taken to remediate the damage.
As a result the actions were halted completely, although belatedly.
Limits on Access
There is limited transparency in these type of claims. The proceedings are not open to the public but are
held in private at offices of the Ministry of Water, Land, Environment and Climate Change. The proceedings
are also generally limited to the appellant and the NRCA. Any other interested party or member of the
public can only submit evidence at the Tribunal’s discretion. There are almost no standards, regulations or
formal policy in place to ensure the independence and impartiality of the Tribunal. The Natural Resources
Conservation Authority Act provides that appointments to the Tribunal are made by the relevant Minister
with responsibility for the Environment and he has the power to revoke appointments at his complete
discretion.99 Notwithstanding, the stakeholders were satisfied with the performance of the Tribunal and
the independence and impartiality of the Tribunal members in this case study was scored as “good”. The
extent of compliance with the enforcement notice after the Tribunal gave its decision is unknown.
Timeliness
The timeliness of access to justice in non-compliance claims was scored as “good”. The law provides for a
reasonable timeframe for decisions of the Tribunal, specifically three clear days after the hearing of the
appeal.
Cost and Affordability
Scoring for this indicator was rated as “good”. In this case study, costs were minimal although there was no
apparent effort put in place to assist with the costs associate with legal representation before the Tribunal
and each party bore their own costs.
Fairness and Equitability
The law is relatively unequitable as it does not allow private parties to bring actions against private parties
for non-compliance with environmental laws. Members of the public are only able to participate at the
discretion of the Tribunal. In the Cabarita case study, the Tribunal allowed the Jamaica Environment Trust
to present submissions and give evidence of the damage to the natural resources and as such the forum’s
efforts to provide access to stakeholders was scored as “intermediate”.

6.7 CONCLUSION
The assessment of these case studies reveal that the scope and quality of access to justice in environmental
matters is generally good. Legal procedures were generally clear and transparent and the various judicial
and non-judicial forums were considered as sufficiently independent and impartial to perform their
functions. Specific challenges in implementing access to justice were:
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1.

Restrictions on the ability of private individuals to bring claims for non-compliance and environmental
harm: There are limited circumstances where private individuals have the right to bring claims for
environmental harm or non-compliance. Private individuals would have to show sufficient interest
and such claims would have to involve harm to the individual’s interests. Additionally, non-compliance
claims can only be brought against public authorities. There is no forum to deal specifically with
environmental matters and no forum that recognizes third party rights to bring these type of claims.

2.

Formal legal procedures and high costs exclude marginalised groups from grievance mechanisms: In
all the case studies, the cost and affordability of access to forums for redress was rated as poor due to
formal procedures that require legal representation. There is no legal aid for environmental matters,
and the legal costs associated with these claims can exclude marginalised groups such as the poor.

3.

Delays in receiving decisions are a barrier to access to justice: The lack of required timelines for
decisions of the courts and other forums can lead to substantial delays. In two of the four case studies
(access to justice in public participation claims and access to justice in environmental harm claims),
the timeframes during which the forum provided its decision after hearing the claim were lengthy.
In one case, the judgement was handed down two years after the trial and in the other case, the
decision remains outstanding eight months post trial. With the exception of the procedure in the noncompliance claim case study, the procedures in these type of claims do not specify timeframes for
decisions. In the non-compliance claim case study the decision was handed down within a few months.

97 Section 18 of the Natural Resources Conservation Authority Act.
98 Section 34 of the Natural Resources Conservation Authority Act.
99 First Schedule of the Natural Resources Conservation Authority Act.
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CHAPTER SEVEN
CAPACITY BUILDING
7.1 INTRODUCTION
Capacity Building in this context has been defined as the efforts by government to ensure that government
agencies and civil society both have the necessary capacity to facilitate public access to information, participation,
and justice.100
The TAI Coalition assessed the laws supporting capacity building and a set of indicators that look at evidence for
government capacity building effort and effectiveness in practice. These indicators are cross cutting and cover
issues in all categories (access to information, public participation and access to justice). The assessment of cases
studies highlighted deficiencies in capacity to use access rights. Main elements of capacity building examined
include capacity building for the public (including general public, civil society organisations and the media)
and government (both national and sub-national). Examples of capacity building include legal aid; training and
resources for public school teachers, educating officials and public on access rights and creating a supportive
legal and administrative situation for civil society.

7.2 ASSESSMENT OF THE LAW SUPPORTING CAPACITY BUILDING
7.2.1 Civil Society Organisations
Laws that seek to improve the general capacity of civil society organisations will also improve their ability
to defend the interests of the public and promote transparency and accountability. The 2013 Charities Act
allows registered charitable organizations to benefit from tax relief, exemptions and banking waivers under
the Income Tax Act, the Transfer Tax Act and General Consumption Tax. Once a charity is eligible to benefit
from these tax concessions they also become obligated to meet certain regulatory requirements which

The Access Initiative Assessment For Jamaica

November 2014

62

include maintaining financial records to facilitate an audit by the Department of Cooperatives and Friendly
Societies, taking minutes of board meetings, notifying the Registrar of Charities of changes to its name, its
board members or location of its registered office and stating the charity’s registered status on documents
that it issues in particular, advertisements and other documents soliciting funding and bills, invoices and
receipts.
7.2.2 Media
There are strong laws and regulations
that support press freedoms in Jamaica.
The Broadcasting Commission of
Jamaica is the statutory body established
by the Broadcasting and Radio ReDiffusion Amendment Act of 1986 to
monitor and regulate the media in
Jamaica. The Broadcasting Commission
provides rules, code and regulations
for the operation of the media. These
rules, codes and regulations are subject
to section 13(3)(c) of the Charter of
Fundamental Rights and Freedoms
which provides for the right of freedom
of expression. These regulations, rules
and codes provide details of how words,
pictures and videos are expressed over
the various mediums (television, radio,
newspapers) so as to not breach any
fundamental rights or laws governing
Jamaica. The laws and regulations of
Jamaica appear to facilitate media
organizations having diverse sources
of funding. There are no restriction on
the sources of funding of media houses
only to the extent that they are required
to submit a document attesting the
availability of funds and whether such
funds are provided by an individual or
financial institution.101

LAWS REVIEWED
• Charities Act 2013
• Broadcasting and Radio Re-Diffusion
Amendment Act of 1986
• Companies Act 2004
• Industrial and Provident Societies Act 1903
• Friendly Societies Act 1966
• Access to Information Act 2002
• Charter of Fundamental Rights and
Freedoms 2011
• Legal Aid Act 1997
• Natural Resources Conservation Authority
Act 1991
• Town and Country Planning Act 1958
• Water Resources Act 1995
• Mining Act 1947
• Beach Control Act 1956
• Forest Act 1996

7.2.2 Access to Information
The law is silent on building the capacity of the public to access environmental information and silent on
the provision of environmental education102 in schools. Some environmental regulatory agencies have a
legal duty to promote public awareness (e.g. NEPA and the Forestry Department).103 There are also no laws
relating to building the capacity of the government to facilitate access to information.

100 TAI Training Materials, Module 2, The World Resources Institute (2006)
101 Part 6 of the Broadcasting and Radio Re-Diffusion Amendment Act
102 Environmental education creates awareness and understanding of environmental issues: how the natural environment functions and
the roles played by human, social and economic development.
103 Section 4(1)(b) and 4(1)(g) of the Natural Resources Conservation Authority Act, and section 4 (f) of the Forest Act.
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7.2.3 Public Participation
There is no specific law requiring capacity building for government agencies or the public in public
participation mechanisms. Government agencies conducting public consultations are not mandated to
improve the capacity of the public understand and engage in the decision-making process.
7.2.4 Access to Justice
There are generally no legal requirements for capacity building for government and public in the area of
access to justice. The Legal Aid Act provides for legal services for citizens who are not able to afford the
services of an attorney, but legal aid is not provided for environmental matters. There are no laws that
require the selected forum to build the capacity of members with regard to access to justice or maintain the
infrastructure for access to remedy and redress in these type of claims.

7.3 ASSESSMENT OF CAPACITY BUILDING IN PRACTICE
7.3.1 Civil Society Organisations
No distinction is made between the locality or type of NGO, and civil society organisations have the option
to register as charitable organisations (companies limited by guarantee under either the Companies Act,
provident societies (the Industrial and Provident Societies Act) or benevolent societies (Friendly Societies
Act) consistent with their purpose. In a recent effort to assess and regulate charitable organisations, the
Government passed the 2013 Charities Act. Several charitable organisations have registered and currently
benefit from tax exemptions. The majority of capacity building is done by the civil society organisations
themselves some of which is financed through grants and conducted on a project-to-project basis.
7.3.2 Media
In 2014 the Annual World Press Freedom Index which is a global indicator of the level of violations of
freedom of information ranked Jamaica in 17th place out of 180 countries in press freedom. Media
advocates have continually called for the abolishment of criminal defamation legislation and common law
criminal defamation rules, as well as review civil defamation laws and all other laws that restrict media
freedom. While the Broadcasting Commission continues to govern the registration and operation of media
organizations, institutions have been established to support and advocate for press freedoms. These
include the Press Association of Jamaica and the Media Association of Jamaica.
7.3.3 Access to Information
The government’s efforts to assist citizens to learn how to obtain environmental information, participate in
decisions, or use the justice system are limited. The Access to Information Unit was established in 2005 to
guide the implementation and administration of the Access to Information Act 2002. Although the Unit is
not a statutory body, it functions as the Secretariat for the Access to Information Appeals Tribunal. The Unit
has provided training to public sector officials on the Act, produced and disseminate educational materials
and established education programmes. The Unit produces quarterly Public Education Reports which are
available online but recent reports are not readily published and the most recent report available online
is for the period April – June 2011. The educational programme is limited: materials are not disseminated
widely or on an ongoing basis and training for Access to Information Officers has not been provided in the
last three years. September 28, 2014 is International Right to Know Day and some general public awareness
activities are conducted including an annual national essay competition to improve knowledge of the
Access to Information Act generally.
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Environmental information is infused into the curricula of secondary level students. The syllabi for various
subjects covered by the Caribbean Examinations Council are infused, to varying degrees with environmental
topics. These subjects include geography, history, social studies and science subjects. There have been
two environmental education programmes delivered in public schools that are government funded or
implemented by government agencies – the Jamaica Environment Trust’s Schools Environment Programme
(SEP) and the National Solid Waste Management Authority (NSWMA) Clean Schools Competition. SEP was
funded by the Ministry of Education between 2005 and 2009 and has been funded by the NRCA and through
NEPA since 2012. In previous years when funded by the Ministry of Education, SEP was conducted in 1/3 of
Jamaican schools. Today the programme is only delivered in 30-35 (approximately 1% of Jamaican schools).
7.3.4 Public Participation
In practice efforts to improve the capacity of government agencies to facilitate public participation are
limited. Staffing was scored generally as “intermediate”. Although there are staff specifically assigned to
deal with public consultations in the development approvals process, other areas did not have assigned
staff. In some cases staffing constraints were supplemented by the hiring of consultants (e.g. Boundary
Study of Cockpit Country). In another case, the Ministry of Science, Technology, Energy and Mining had
designated an official with responsibility for policy development with additional support from five other
persons and from a National Minerals Policy Working Group comprising approximately 40 government and
private sector representatives. Generally there has been limited efforts to train staff in public participation
procedures in the past three years with none for NEPA or MWLECC staff.
Budgetary allocation to support public participation in regulatory and policy-making decisions were
generally insufficient. Three of the four case studies in these categories were financed by international
donors. For example, there was no budgetary allocation for the public participation in the consultation
process for the Boundary Study Cockpit Country and this was accomplished through funding received
by the University of the West Indies from the Forest Conservation Fund. Similarly, funding for the public
consultation process in the development of the Protected Areas System Master Plan was obtained from
overseas donors. In one case concerning consultations on the Minerals Policy, the allocated budget was
deemed “good” as it was sufficient to organise two rounds of consultations in 2008 and in 2011, in at least 9
different locations and food was provided for participants.
Capacity building for the public is comparatively better for project-level decisions than regulatory and
policy-making decisions. For example, the development of Guidelines for Conducting EIAs and Guidelines
for Conducting Public Presentations are published online and provide the public with information on how
to participate in public meetings for EIAs and timelines for submission of public comments. On the other
hand, information to guide the public on how to effectively engage in decision-making procedures for
regulatory and policy-making decisions in not disseminated either in the electronic or printed media. In
relation to the PASMP case study, although public awareness programmes related generally to protected
areas are ongoing, there is no specific activity related to building capacity for decision-making, thereby
hindering the effectiveness of participation. Some of the stakeholders including community groups,
government agencies and private sector organisations that attended the consultations did not have
knowledge of protected areas management. On the other hand, environmental NGOs had experience and
knowledge of protected areas management and were able to participate effectively. Stakeholders in the
public consultation process on the Minerals Policy felt that a clear presentation on the policy was provided
but noted negative statements made by officials during the process.
7.3.5 Access to justice
There are limited means of ensuring ongoing training and staffing for entities that are responsible for
delivering access to justice. For example, the Appeals Tribunal of the Access to Information Act operates
without an established office and is supported by the Access to Information Unit. It should be noted that
the researchers were unable to interview members of the Access to Information Unit to ascertain the full

65

The Access Initiative Assessment For Jamaica

November 2014

extent of capacity building provisions as interviews despite repeated requests did not occur. The Tribunal
does not have its own staff to organize hearings and the Unit acts as its de facto Secretariat. The Tribunal
has a limited budget to conduct investigations and hear appeals.
Budgetary allocations were generally considered insufficient by stakeholders but adequate to ensure access
to justice in the case studies. It is not known whether this is a contributing factor to the delays in procedures
and reaching decisions in various forums.
In relation to capacity building for the public, the lack of legal aid for environmental matters is a significant
hurdle for civil society organisations and the public who may not have the capacity to afford funding for
access to courts even for the purpose of matters that are in the public interest. The procedures for bringing
claims are outlined in formal rules or legislation which are available to the public. However, these are usually
difficult to locate and understand for lay persons. The Access to Information Act and Appeal Rules are online
on the website of the Access to Information Unit and these laws describe the procedure bringing an access to
information claim. There appear to be no guidelines written in lay language explaining how to bring a claim
and how the process works, or even the location where an appeal should be filed. Mechanisms to provide
the public with financial or technical support to bring these claims are virtually non-existent and reliance
must generally be placed on attorneys. The Supreme Court does not have staff designated specifically
for the purpose of responding to inquiries made by citizens wishing to bring claims. Where organisations
were able to bring environmental claims or participate in hearings in the cases studies examined, this was
greatly facilitated by having in-house attorney. Few civil society organisations in Jamaica are able to fulfil
this capacity need.

7.4 CONCLUSION
A common thread among the capacity building findings for the different case studies is the lack of
legislation that requires government to build capacity of its own institutions, the public and media which is
compounded by limited efforts on the part of the government. Specific findings include:
1.

Insufficient budgetary allocation for capacity building on access rights: Government agencies do not
have regular training programmes on mechanisms for access to information, public participation
and access to justice. For many areas of work, agencies rely on funding and technical support from
international donors as in the case of the public participation procedures for the Protected Areas
System Master Plan and preparation and dissemination of the Reports to the Convention on Biological
Diversity. In some cases training for government officials is also dependent on support from overseas
institutions. This study shows some government support for capacity building for access rights in very
few types of cases.

2.

No clear legal mandate for capacity building on access rights: Although there are laws that support
press freedoms and strengthening the institutional capacity of civil society organizations through
tax breaks, only a few laws mention a duty to conduct capacity building and these are mostly
restricted to general public awareness programmes (e.g. Natural Resources Conservation Authority
Act and Forest Act). The Access to Information Act Unit although not mandated by law, has provided
limited public awareness programmes on access to information. There is also no legal duty to
provide environmental education in schools. The major challenges for incorporating environmental
education in the formal education system are to build capacity of stakeholders (principals,
teachers and the Ministry of Education) to implement action plans for environmental education,
the difficulty of infusing environmental education in an already full national curricula, insufficient
appropriate teaching and learning resources, and insufficient numbers of knowledgeable and
skilled facilitators of environmental education. More collaboration with civil society organisations
that currently provide this type of education at the preparatory/primary level would be useful.
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3.

67

Capacity building in the area of access to justice is virtually non-existent. There are no initiatives to raise
public awareness about the rules and procedures to bring claims relating to the environment or to
provide financial or technical support (e.g. legal aid) to bring such claims. This is particularly troubling,
as with the exception of the Access to Information Appeals Tribunal, there are no forums available for
legal redress that are open to a member of the public without the need for legal representation.
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CHAPTER EIGHT
CONCLUSION AND RECOMMENDATIONS
The TAI examination of these case studies reveals that due to the passing of the Access to Information Act 2002,
the scope and quality of access to environmental information in Jamaica is generally good. Members of the public have a legal right to information held by government authorities, the costs are not prohibitive, and citizens
and non-governmental groups have made good use of the Act in the years since its implementation. There are
some limitations and deficiencies in practice, in particular accessing information on major developments can
be costly and time consuming in practice due to over reliance on exemptions in the Access to Information Act.
The scope and quality of public participation is generally poor. There are few laws that require public participation. There is no legal requirement for public participation in decisions related to projects, policies and plans and
a discretionary and inconsistent practice of consulting the public. Specific challenges in ensuring meaningful
public participation are: no requirements and practice for providing reasons for decisions and providing feedback after public consultation and lack of clear procedures for decision-making to guide public participation.
For most forums for access to justice in environmental matters legal procedures are clear and transparent and
all the various judicial and non-judicial forums were considered as sufficiently independent and impartial to
perform their functions. Specific challenges in implementing access to justice were: restrictions on the ability of
private individuals to bring claims for non-compliance and environmental harm and inordinate delays in receiving decisions from forums.
Generally, marginalised persons (poor and those living in rural areas) are excluded from accessing most types of
environmental information and participating in public consultations due to an overreliance on use of the internet as the main method for notification of decision-making procedures and for dissemination of information. In
the area of access to justice, the poor can be excluded from access to some forums due to formal procedures that
require the services of an attorney.
Capacity building on access rights is hindered by many factors including the lack of a clear legal mandate for
capacity building of government and civils society organisation, insufficient budgetary support for facilitating
access rights, lack of adequate staffing and training and lack of clear guidelines to facilitate public awareness
and understanding of access rights. While this can be said of all access rights, it was shown that by comparison,
capacity building in the area of access to justice is virtually non-existent.
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8.1 RECOMMENDATIONS
This TAI assessment highlights institutional, legal and practical obstacles to realizing access rights and recommends actions based on these findings.
ACCESS TO INFORMATION
1. Publicly accessible databases for information on proposed projects should be created. Information should be
available online early in the decision-making process and not only at the time when an EIA is required.
2. Open data techniques should be used to disseminate environmental information widely to the general public.
3. Information on pollution sources should be proactively disseminated online as well as in local spaces wherepeople are directly affected (e.g. libraries, community centers, parish councils and entry gates of factories and
industries).
4. Legislation should be enacted to require the publication and dissemination of State of the Environment Reports
on a regular basis.
5. Information on emergencies and disasters should be easily and freely accessible for people likely to be affected.
PUBLIC PARTICIPATION
				
1. Public Participation in the development of environmental policies, plans and categories of major projects that
are likely to have a significant adverse impact on public health and the environment should be a mandatory legal
requirement.
2. Legislation for public participation in the development approval process should be enacted and include a requirement to provide reasons for decisions.
3. The decision-making process should be published at all stages and in appropriate media (e.g. daily newspapers
and not only the Gazette).
4. The general public should have early notification of proposed projects (e.g. on receipt of applications and prior
to preparation of the EIA)
ACCESS TO JUSTICE
1. An independent tribunal to hear complaints from citizens and interest groups in environmental matters and in
particular for breach of environmental laws or standards should be established.
2. Mechanisms to provide technical and financial support for public interest claims relating to the environment
should be developed.
3. Mechanisms and procedures to promote the timely delivery of decisions of forums should be developed and
stipulated in the statute conferring jurisdiction on the relevant forum.
4. Procedures for filing an appeal with the Access to Information Appeal Tribunal should be simplified.

69

The Access Initiative Assessment For Jamaica

November 2014

CAPACITY BUILDING
1. A legal mandate to build the capacity of the public and government on access rights should be established within environmental laws and the Access to Information Act.
2. Appropriate budgetary support for capacity building programmes for the public and government institutions
with responsibility for environmental regulation and/or access to information should be provided.
3. Citizens should be engaged in public participation by conducting more outreach to vulnerable and marginalized groups.
4. Simple and effective environmental education materials should be developed, including translation of official
documents and decisions into short, easy to understand formats.
5. Forms of reporting such as hotlines should be used to engage citizens in monitoring environmental issues.
6. Materials on best practices for access to information, public participation and access to justice should be investigated, documented and shared.
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